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SOUTH AFRICAN HUMAN RIGHTS COMMISSION REPORT

File Ref No: WC/2009/0562

In the matter between,

Pieter Hall Complainant

and

Superspar Bethar Respondent
REPORT

1 imdroduction

1.3 The Souih african Human Rights Comrmission Ihereinafter refered 10 s
tha “SAHRC™) is an instifution esiablished in terms of Section 181 of the
Constitution of the Republic of Sauth Africa Act, 108 of 1974,

1.2 The SAHRC and the other institutions created under Chapler 9 of the
Consfitution are described as state institulions supporting constitutionat

democracy”.
1.3 The SAHRC is specifically required to

1.3.1 Promole respect fmr‘humcm rias;

1.3.2 promote the profection daevelopment and atiainment of
human rghts; and

1.3.3 Moniior and assess the observance of human rights in the

Repulic,



1.4 Section 184{2) of the Consfitufion’ empowess e SAMRC o invesiigale

and report on the oservoncs of hurnan rights in the couniry.

1.5 Furthar, seotion 184(2){c) and (¢i] offord the Commission cuthonty 1o

camy out research ana to educate on human rights related mciters.

1.6 The Muman Rights Commission AL £4 of 1994 (hereinafter refered to Os

“tha Act™) further opplaments the ROWEDS of the SAHEC.”

2 The Comptaint

Fleter Hall submitted G comploini 1o the SAMRE on 17 Decemiver 2009, In his
complaint, Mr. Hall detalled going 1o the Superspar grocery store: in Bethor,
Bafivilie on 16 December 200%.

2.3 On 16 December, Mr. Hall was fold that he could not enter the store
hecause e was canying o bog. Mr. Hall described the bag as G
postman's bag, someimes referred to as o messenger bag.

nn  The securily guord fold M Hetll thal only women were allowed 10
carry bags in the store. Me. Hall asked if His sister would be allowed fo
camy the bag in the store, and fhe securty guard sgig, "Yes because
she is o woman”,

53 Mr. Halt then gave fhe bod to his sister, Ma. De Koker, and they

entered the store.”

Me. Da Yoker confirmed het mrothers account and further osseried

[
N

that after shopping she went 10 1ok to the secunty supervisor who told
her if was a Spar Ccampany policy that no man s allowed inside the

superspar with ¢ bag Decalse men Were more Hkely fo steal®

e Constitarion of the Republic of Soaph Adrica Act 108 ot 196

* Findings and recompmendation of the Commisston in e mater of Van Onselen. Gareth on hehail ol the
Democratic Alliance number Fu/i20i00231,

Y Gee Complaint, Pieter Hab (] #2009

Ugee Witness Statenent. Marianna De Koker (5-April-20H0
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3 The Investigalion

-('g}

SAHRC coplacted Wayne flaischar, the branch mancger for Spar-

Rollvite, via the ielephong  on ~g  Ignuary 2010, Mr. Fletscher

mairtained that the store has an unwritten policy wiib respect 10
rraie cusiamers who ore camying bags: they Qre not permitied to
enter the store uniess they mand in thelr bags at the designated
parcel counter®

az M Le Roux, the ownel of Spar-Beliville, then contacted SAHRC, mMroLe
Roux mantoined thot Mr, Fleischer was an employee, not authornzed
ta comment publicly. and thai M. Le Roux would send @ formal
response on behalf of the coOMpany.*

33 On 30 March 2011 the SAHRC received o fax from the Belhor

Superspar ranogement thal ctated the official siore policy was @5

follows:

3.3.1 The customer is requested 10 hand his/her bag in at ihe
parcel counter

332 The cusfomar 15 provided with a Faeiity to store hisfher
bag till he has completed his shopping:

3.33 This does not include lapiop poags on provision that ihe
bag be inspected before the custorner may anter with
soid bag: and

334 {his includes all medium and lorge bogs but excludes
adies’ hand bogs, as they consfitute o low nsk? becacvse

of thedr sire.

3.4 I fheir ietter, Superspal notad thot the policy had been developed
after o number of secunty ncidents, thalts, And ossoults in the local
Cect

3.5  The store also noted gt they service 130,000 customens on Qverage

per montt and have not had o sirmilorn complaint sl yeors,

b See |etter to Wayne Fleischer 12 6-January-2010)
b gee Case Notes [28-1an-2010)
T See Superspar Letler {(30-Marci-2010)
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indicating that e Hall's sncounter may have been on isolated
incident.
3.6 Superspar did nol orovice an afficial copy of the store’s wrilten policy

or any ofher official cocuments.
4  Conslitutional Rights

4.1 section §14) of the Consiiulion Act 108 of 1994 provides that:

i1} Everyane is agqual before the Jlow and hos the right 1o equai
protection and poenafit of the iaw.

{2} Equality includes ihe full and equat enjoyment of all rights
and freedoms. To promote e achievement of equally.
legislafive other meqsures designed fo protect or advance
persons, or categornies of persons, discdvantoged by L;FTfOfI
discrirmination may be faken.

{3} The sfate may mot unfaidy discriminote diractly or indirectly
cgainst anyone on one of mofe grounds, including race,
gender, $ex, pregnancy. marital status, ethnic or secic origin,
coalour,  sexual  orenfation,  Gge. cisabilify,  religion,
conscience, bellef, culiure, Ianguage ang birth.

{4} No person may unfoldy  discriminaie directly or indirecily
agoinst anyone on oné of mare grounds in &S of
subsection [3). National legisiation must be enacted fo
prevent or prohibit unfair discrirningtion.

[5) Discrirningtion on one or more of the grounds listed in
subsection (3 08 unfair unless it i3 esiahlished that the

diserimination is fair.
5 Legal Analysis

5.7 In the Harksen judgment? a hwoepart fest wos crepted to determing
i thare i untar disermination, The frst question i whelher thee

differentichon armounts 1o disermination. If the cifferentialion is on G

* Harfesen v, Lone NG and others 1997 (1 H BOLR } 484,
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specified ground  inen imere is o prima facie  showing ot

discrimination,

When the discnminalion is heredt on o specified ground. iners s O
mresumplion of uniaimes untit the conirary is proved” i considering
whethar 1o radu the mrasumpiion, the low recuuiras us to arominge: ™
521 The nature of the provision:
529 The posticn of the complainant in society. ane

523 The effectof the discrirminaticon.

i tnis gase, gender i the graynd wpon which the Superspar
disciminated.!t Supenpar’s policy is to request inat oll people tumn
over eir medium and large ags, bul the policy has an axgrnpiion

for ladies' handbags.

In the policy. there is na specific exemption for man's bogs of smilar
size os ladies’ handbags. There 5 only o specific exemplion for
noncbags that are conventionally wom by women - for ladies’

randizags.

The official policy does not reflect the practice of 'The store, Both the
seculy guords and store manoger refer to an unwritfen policy of
refusing fo aliow men inio tha store with ony size Dag (except laptop
pags) and make no reference 1o requinng women o check bags of

ony size. The policy is prima facie diseriraination.

The official policy explicitly talks about ladies' handoags.' Thus. there
i diserimination on one of the lsted grounds in Section 6(3) of the
constitution, namaty gender. TWhen a listed ground is invalved, all
that the [claimantl s rpaited 1o do eghablish  that ihe

differontiaiion s based on oneg of cthar of the listed grounds ana

T pharksan v, Lane N and odhers FOUT (1) BULR TEEY par 54 & Section 9(4) of the

{onstitution,

' Thic. at para 62-67.

" Sew para 3.3
" Ny para 3.3,



fhers s no nesd fo prove that the Siscrmination impeairs his or her

fundiamental dignity as @ human being' .

Because of the presumplion of untair disetdmination, the onus of
oroct is on the Respondent o shiow thot the discrimination was fair.
Therefore, wa have to consicer the raievant foctons as lald down by

the Copstituiional Court’®

The noture of the provision

5.8

510

YRy i &L

" Qe para 5.5,

The primary purpose of the bag check requirement is recucing crime
i the stores, which s g worthy and important societal goal.

tha store implemented the policy after nssassing the propensity of
demographic groups fo commit crime in their siores, Based upon tne
store's assessment of the demographics, they ollegs that male
customers are more likely fo commit crimes than their fernale
counterparts, Although bhags of simitar size have identical capacity to
e Usad os an implement for theft, they argue it is more afficient 10
target men for ag checking, <5 men are more fkely 1o cormmil
crmas. [This view is not unsubstonticted by any research/datal.

Furthermore, the Respondent argues et femole customers Cany
bags of il sizes more trequently than their male counterpors. In
~cidition. femate cuslomers COry seaalh ladies’ bogs at o greater
freguency than mean ooty taggs of stmilor size. Civen that the majority
of women caorry bags but mern revely carry bags of similar size, i
would be imprachcal for the siore to reguire alf women to check
breir ladies hondbogs and 10 r#move their shopping lists and purses
avery fime they shopped af Spar. i is, they argue, proctical 1o

require rmen to check Gl of thelr Dags.

Fre Whal. 20004 The &l o Rishes Hendbook. Suta, Cape Town Sed, page 245,
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This recsoning does not follow as by Heir own admission g faw men
cary ‘handbogs’ ood these man would alse be inconvenienced Dy

having 1o remove their shopping lists cxndd purses.

511 i i gueslionable whether the officicl policy or the uncificial policy
are reqsonably effective ways of implemeanting a cime prevention
poficy, Firstly, neither poicy is opplied consistently, and furthenmaore,
men carrying lapion Bogs ore dlowed 1o toke their bags into the

store,

517 The guastion i whether Spar's policy which iargets o specific
dernographic group ‘rrast kely 1o commit a crime in thedr stores -

men (in thelr view]', omounis 1o discrimination.'s
The posifion of the compiginant in society

513  The Complainant is a member of a class - alt men of ail ages - who
hove not historicaily been disadvantaged ond are nol curently
disadvaniaged in South Afdcan society.

514 Even it it were frue that men are more fkety to commit crimes in
stares, it is st not unfale discriminafion. Under the principles of The
Prasident of South Afica and Anofher v. Hugo, a Court looks al, "the
nature of the powar in Tems of which the discriminalion was
affectad. and also ¢l the noture of he interests which hove heen
affected by the discrimination.”! The ctare is exercising its powset 10
prescibe who o Can enter iheir property and  under what
circumsiances. The store’s policy s designed o comipat crime in el

siores, which servas a laudable public purpese.

515 i Hugo, the Court notes shert the Presicent would not have boen

able to pardon gl of the men and il of the women who fit the

Yl para 334, . o
W Ppavdont uf the Repabiis nf Seqerh Africd et Annher v, Moo, 1997 (6) BULR TG b porn 44,



chiteria specified tecause there would have peen a political uproarn

in ather words, it would have baer mpraciicat’”

514 Spor s thersfore within s powers to implemeant a policy to aodchress
ssue of cnmie prevention, even if the policy is discrimingiory howeaver,

Ihis policy must e mased on sound grounds.
The effect of the discrirmination

5317 Men are nol cliowed te toke thelr hondbags inside < Spar store
bacouse the management are af the view that men are more prone

10 steal thar wornen. =

58 The pupose of the policy is not 1o stigmatize or degrade innocent
male customers. Whilst the solicy 5 not based upodn cercelved
immutable personality fraif — she criminaity of the male mind - thot
was used as o histordcal of current basis for unfair diserimination, the
nolicy nevertheless discriminaias against men who Camy mnondbags.

& Finding

. The courts have found that there are grounds for Hustifioble’
discrirnination. Whilst it would be ‘jusfifiable’ for Spar 1o implement @
policy which diseriminated against rnen, it would need to be based

on sound redsons,

&0 the curent spplication of the policy i in iself inconsistent with the
curant objeciives of the policy. Fisfly it i« incorsistently applied, as
myen with laptops Gre cllowezd n the siore, secondly, the reqsons
citad for exciusion of cliewing men with handbags in the store is that
i owoud be improctical ang defeat the DUIPOSS of the polcy.
Lewaver, by Spars own sraission @ few men camy heandbags in the

”;;_,prn«me_ _________
W parn 2.0



store and they are arecdy grarting exemplion fo those men COrryiniGg

lptoos.

43 Thers are non-discriminatory atemnaotives which could meet the twin gool of
crima prevantion ond practicality, The store oolicy could requirg That no smai
hags be checked in al the parcal cesk o the store policy could require that
only bags of & cerlain size be letin. The former would be inconvenient o i
prejudicas o large proporion of shopoers whilst tne latter will be of minima!

rgk By Spar's owr admissicn 0s few men carny hondbags.,

7 Recommendation

71 ksue awnitten apology 1o M. Hall for this isoloted incident;

7.0 Cregie signoge and clearly display its bag check oolicy at ol points of
customer entry,

77 Yrain its staff o inform customers of the bog poficy prior 1o recuesting that the
customer checks his or her bag; and

7.4 Amend i policy so that it is not gendar specific pul merely relates 10
handbag size.
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