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It was common cause batween the parties that there was no schaol evaflable in Withank for disabled
children.

Despite of her physical disabilities, first respondeni aceepied her as pupil, i can be asstmed that the
School Governing Body was fully aware of her physical disabilities when she was accepted as pupil in
2002, . ,
Mt was alsp common cause between the parties that Chelsea was accommodated by the School Governing
Body (vn behalf of first respondent) or several aspects.
She was supported by:

(@)  arranging alf her class-rooms fo be on ground level.

(h)  giving her access to a totlet,

(¢)  arranging vansport for her during school- and sport functions and trips. (She used to trovel

with a teacher), |

(d}  graming bursaries for her lo study.

(e)  providing a breathing apparatus for her use.

) providing a wheelehair for her use in the classes.

(%)  providing a special tahle for her use in the class.

() regulaiing access fo the tuck shop — to allow her (o go in first.

Al these actions taken by the respondents are praiseworthy.

However, despite of all the abovementioned steps raken by respondents, Chelsea still experienced problems
at sehool,

The problems experienced by ber ware:

(@ all her class-rooms as well as the toilet that was allocated to her, have a high step which
prevented her to enter the rooms with the whealohair

(B) .the toilet allocated 1o her was most of the time locked and when she warnted 1o use if, she first ...,
had 1o ask a teacher 1o unlock the door for her.,

fe)  the library is on the first floor. Chelsea had to climb many steps 10 have access to it.

() some of the teachers were (allegedly) rot always helpful with the wheelehair, Some of the
tzachers were impatient with her. None af the leachers are traired 1o work with disabled

persons,
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(e} the washbasin are too high for her to reach io enable her to wash herhands.
(i the roilet allocated fo her is a normal toflet (and not a special toilet for disabled persons),

The questions raised in this application were:
(@) didrespondents discriminate ageingt Chelsea by not providing all the necessary facilities to her
as a physical disehle person? .
() if they discriminated agoinst her, was it fair pr wfair discrimination?

In terms of section 9(1) of the Constitution of the Republic of South Africa, Act No. 108 of 1 096, veryone is
equal before the law and has the right to equal protection and benefit of the law.
No person may unfairly discriminate directly or indivectly against another persor an the ground of physical
disability — Section 9(4) of the Constitution and Section 6 of the Egquality det, No. 4 of 2000.
Section ] of the Equajity Act defirnes "diserimination ag -
“any act or omission, including a policy, law, rule, practice, condition or situction which directly or
indirectly
{a imposes burdens, obligations or disadvantage on, or
(b}  withholds benefits, epportutities or advaniages from, any person, on one o more of the
prokibited grounds,

“Disability " is one of the prohibited grounds — Section 1 af the Equality Aet.

Section 9 of the Equality Act prohibits unfair discrimtination against any person on grounds of disability.
K reqds: : S
9 Frohibition of unfair discrimination on ground of disability

Subject 1o section 6, ro person may unfairly diserintinae against any person on the ground of disability.,
including
fq) dertving or removing from any person who has a disabil iy, any supporting ar enabling jueility
necessary for their functioning in soaiefy;

(&) contravening the code of praetice or regulations of the Sonth African Barecu of Standards thar
govern environmental aceessibiliy;

(c)  failing to eliminate obstacles that unfairiy limit or restrict persons with disabilities from enjoying
equal opportunities or failing 1o ske steps to reasonahly accommrodate the needs of such persans.
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The equality court has to determine whether unfair diserimimation has taken place. The cowrt has to

. determine whether the complaincrrt has shown thet theve has been an-act or omission thet eaused harmt to
her daughier by imposing a burden or withholding @ bencfit on a prohibited ground, Once the complainant
established this, discrimination has been established, Then it is for the respondent fo show that the
discrimination was not unfair. (MEC for Education, Kwa Zulu — Natal, and Qthers v Pillay 2008 (1)
S4 474 (CC) at paragraph [138]).
To return to the facts of this application: on the date o f admission of Chelsea as a pupil in 2002, the school

. was aware of her physical disabiiity,

Several praiseworthy steps were taken by respondents to accommodate Chelsea fas discussed above), but
unjortunarely not all reasonable steps were taken to remove obstaeles to enable her to have aceess to the

vlavses, a toilet and a washbasin,

It is 5o that she is able to walk and climb steps, but she sometimes gel tived and then she has to use the
wheelchair provided to her by the school

On the other hand. a wheelchair will be of little use if she can not use it ta move Jrom class 1o class, to
toflet, 10 the playerounds, ete.

Jo build ramps at the class-rooms that she has to attend and at the toilet alloeated to her, should not be
expensive, :

The school building is ald, No provision was made 10 accommadate pupils that have 1o use wheelehairs,
The School Governing Body should, when doing the budget cach year, make provition forveriovittions and
maintenance of the building.

However, the school failed 10 take the recessary and reasonable steps to renovate the building,

¥ a ramp Is build ar the tofler thet was allocated 1o her, she will he able to use the wheelchair on her oW to
8o to the toller and to wask her hands at the washbasin.

The complaint abowt some of Chelsea s teachers can eqsily (and mayhe costiess) be soived by the second
respondent by having discussions with all relevant parties.

He can even instruct some teachers to atlend a course on how to work with disabled persons.

The 1otler. specially allocated 1o hev, should not be locked and should not be used by other persons,
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I is am urmecessary burden on her to expect from her 10 ask the teachers first to.unlock the toile! door..

before she can use the toilet,

The problem about the lidrary being on the first floor can eastly he solved by bringing the needed library

books to her class-room — where she will be able 1o do ber researeh,

In the light of abovementioned conclusions, ] came 1o the, finding that the schoo! unfairly discriminated

against Chelsea By failing to take the necessary steps 10 aecommodate her,

second respondent confirmed in his afidavit dated 79" January 2018 thar Chelsea is @ learner of the
school,

In his evidence under oath ke told the court that ke had a discussion with complainant about Chelsea,

The conversation between them weas about the Jact that Chelseq failed almost every year since she has baen
enrolled ot the school. '

Complainant admitted that Chelsea failed several rimes,

She, hovever, testified that Mr. Langton reminded ker thar there ave vo schools in Withank envatlable for
cisablad children,

He then suggasted that complainant must come with g poxitive answer about this problem,

M. Langton testified that they never discussed Chelsea’s disabilin.

Complainant there and then decided 1o toke Cheleea out of the school,

She restified that Chelsea does not want 1o £o back to the school, . 3
Presently she is doing home-sehooling.

Complainant, however, want to take her back 1o ST Thomas Agquinas Sehool,

The respondent s lawyer, Mr. Qelofse, argued that the matter is moot ay Chelsea has lefi school,

The majority of the constitutional court in the Pillay - zase, supra, pavagraph 115/512 A, decided that the
Jact that the matter is mool does not alter thar position.

The equolity cowrt may make o declaratory order and also grant an interdict restraining wnfeuir
discrimination, (Jection 21 of the Egquality Ac).
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. Inthe light of abovementioned findings, the Jollowing order is made; .., o

1) Respondents may not refise o re-admit Chelsea as g learner at ST Thomas Aquinas
Private Scheol on the ground of her physical disability.

2} In the case of Chelsea being re-adminted on complaint’s request, the first responder is
ordered io take reasonable steps to remove all obstacles to enable Chelsea to have
access to all the class-rooms and the toilel allocated to her hy using a wheeichair,
Reasonable steps that can be 1aken are:

@) to build ramps at the classes ond toiler where she has to attend and fo

by build in 1 toilet and a washbasin for disable persons. (The door should not be locked).
To take these necessary steps, wounld be 10 the benefit of rot only Chelsen bid also to
other p.mén: with a physical disability in the futurs. |

3 Second respondent is ordeved (o ivestigate the alleged stratned relationship hetween
Chelsea and her teachers and to take the necessary Sieps to solve the problems.
Teackers should get the necessary training and gain experierce in handling children with
disabiliifes.

4) Neither of the parties requested costs in thiy application.

No order 1o costs is accordingly made,

ik

G EDU PLOOY
ADDITIONAL MAGISTRATE

EQUALITY COURT, DISTRICT WITBANK
01°” DECEMBER 2010

rac



