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BASELINE INVESTIGATIVE REPORT

-

1.1.  The South African Human Rights Commission (the Commission) is an institution
established in terms of Section 181 of the Constitution of the Republic of South
Africa, 1996 (the Constitution).

1.2.  The Commission Is specifically mandated to:

1.2.1 Promote respect for human rights;

1.2.2 Promote the protection, development and attainment of human
rights,; and

1.2.3 Monitor and assess the observance of human rights in the South
Africa.

1.3.  Section 184(2) of the Constitution empowers the Commission to investigate
and report on the observance of human rights in the country and to take steps
to secure appropriate redress where human rights have been violated. The
Human Rights Commission Act, 54 of 1994 (the HRCA)' provides the enabling
framework for the exercise of the Commission’s powers and imposes a
mandatory duty of cooperation on both pubiic bodies and private individuals.

! The statutory powers, applicable to this investigation, conferred by the HRCA heve not in any material
way been a'tered by the provisions of the South African Human Rights Commission Act No. 40 of 2013.



1.4,

1.5,
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2.1,

2.2,

2.4.
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Section 9(6) of the HRCA determines the procedure tc be followed in
conducting an investigation regarding an alleged violation of, or threat to, a

fundamental right.

Chapter 3 of the South African Human Rights Commission’s Complaints
Handling Procedures (CHP), provides that the Commission has the jurisdiction,
after assessing a complaint for this purpose, to conduct or cause to be
conducted, on its own accord or upon receipt of a complaint, an investigation

into any alleged violation of or threat to a fundamental right.

THE PARTIES

The First Complainant is Médecins Sans Frontiérs (MSF) an independent,
international, medical humanitarian organisation registered in South Africa as a
non-profit organisation (NGQ) with its principal place of business at 3rd Floor,
Orion Building, 49 Jorissen Street, Braamfontein, Johannesburg,

The Second Complainant is SECTION27, a public interest litigation centre
registered as a NGO with its principal place of business at 23 Jorissen Street,
5th floor Braamfontein Centre, Braamfontein, Johannesburg.

The Third Complainant is Lawyers for Human Rights (LHR), an independent
human rights organisation registered as a NGO with its principal place of
business at Kutiwanong Democracy Centre, 357 Visagie Street, Pretoria.

The Fourth Complainant is People against Suffering, Oppression and Poverty
(PASSOP), a community-based NGO working to protect the rights of refugees,
asylum-seekers and immigrants in South Africa with its principal place of
business at 37 Church Streat, Wynberg, Cape Town,



2.5.

2.6.

2.7,

2.8

The First Respondent is the Department of Home Affairs (DHA), a public body
which is accountable to the National Parliament of South Africa. The DHA is
mandated inter alia to act as the custodian, protector and verifier of the identity
and status of persons resident in South Aftica; to control, regulate and facilitate
immigration and the movement of persons through ports of entry and to
determine the status of asylum-seekers and réfugees in accordance with
international obligations. The DHA is ultimately “legally and administratively
responsible for all matters pertaining to the apprehension, holding, processing,
repatriation and release™ of detainees at Lindela. The DHA’s head office is at
909 Arcadia Street, Pretoria.

The Second Respondent is the National Department of Health (DoH), a public
body which is accountable to the National Parliament of South Africa and which
has overall responsibility for healthcare in South Africa, with a specific
responsibility for public-sector healthcare. The DoH's head office is at the
Civitas Building, Corner Thabo Sehume and Struben Streets, Pretoria.

The Third Respondent is Bosasa Operations (Pty) Ltd (Bosasa), a registered
private company with its prinicpal place of business at 1 Windsor Road,
t uipaardsviei, Mogale City, Johannesburg. Bosasa is contracted by the first
Respordent to run the facilities at the Lindela Repartriation Centre (Lindela).

The Fourth Respondent is the South African Police Service (SAPS), a public
body which is accountable to the National Parliament of South Africa and
responsible /nter afia for the upholding and enforcing of the laws of South
Africa. The SAPS head office is at the Koedoe Building, 236 Pretorius Street,
Pretoria. The SAPS has been included as a Respondent, by virtue of its role in

? hito:/www. bosasagroup.com/content/1361/1275/ iindela-repatriation centre.



2.9.

2.10.

3.1.

3.2.

the apprehension, administration of and detention of non-nationals presumed

to be unlawfully in South Africa.

The Fifth Respondent is the Department of International Relations and
Cooperation (DIRCO), a public body which is accountable to the Nationai
Parliament of South Africa and responsible for the foreign policy and
international relations of South Africa. The DIRCO’s head office is at
460 Soutpansberg Road, Pretoria.

The Second, Fourth and Fifth Respondents, although not parties to the
investigation, are cited as such on the basis of the respective recommendations

directed to them resulting from this investigation.

-
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BACKGROUND TO THE COMPLAILN

On 28 May 2012, the Commission received a written complaint from the first to

fourth Complainants.

The complaint was premised on various grounds for concern that led to the
Complainants’ call for an investigation into the the state of heaith and provision
of health care services at Lindela. These grounds are as follows:

3.2.1. The first Complainant, on 30 November 2011, requested access to
Lindela for the purposes of conducting an independent medical
assessment of the state of health care provision at that facility. In
denying this request, the Chief Director of the Immigration
Directorate for the Department of Home Affairs, Mr Modiri
Matthews, indicated that the second Respondent and the
Commission were the relevant bodies tasked with oversight over



operations at Lindela in relation to medical standards and human
rights respectively;

3.2.2. An alleged lack of oversight at Lindela generally, in light of the lack
of access accorded to independent human rights organisations
despite reports of human rights violations;

3.2.3. That officials of the third Respondent allegedly indicated to the
third Complainant that it is no longer responsible for health care
services at Lindela;

3.2.4. Findings reported by various studies relating to conditions at
Lindeia that could impact on the state of health of detainees held
there. These included:

3.2.4.1. A finding in 2000 by the Commission that many detainees had
complained of limited access to medical care at Lindela as well as
further findings in the same study indicating that there had been
non-compliance by the then service provider at Lindela (Dyambi
Holdings), with regard to meru recommendations and that periods
between the serving of meals were too lengthy;?

3.2.42. A 2010 report by the Forced Migration Studies Programme
reporting that detainees on chronic medication, inciuding anti-
retroviral (ARV) treatment, reported not being glven access to such
medication.* This report further found that a Jarge number of
detainees who had sought medical care were not satisfied that their
condition had been adequately treated and that a large percentage

3w ndela at a Crossroads for Detention and Repatriation: An assessment of the concitions of detention
by the South African Human Rights Commission” (December 2000) avaitable at

hitp: //www.queensu.ca/samp/migratienresources/xenophobia/reports/sahrcl.pdf.

* Ariit, R, “Lost in the Vortex: Trregularities In the Detention and Deportation of Non-Nationals in South
Africa” (2010) Forced Migration Studies Programme available at

httn: //www.migration.org.za/sites/ciafauit/ﬁies/reportslzolD/Lost_inwti"ae_\fortex-

_Irregularities_in, the__Detentionmand__Deportation_csf_Non-NatinnaEs_in_South_ﬂAfricamo.pdf.



3.2.4.3,

3.2.44.

3.2.5.

4. P

of reported incidences of violence involved officials of the first and /
or third Respondents;”

A 2012 submission by the third Complainant to the Special
Rapporteur on the Human Rights of Migrants in which it reported
on common complaints by detainees who were consulted at
Lindela. Such complaints included allegations of inadequate medical
care and a neglect of the psychological well-being of detainees;®
and

In a report by Solidarity Peace Trust and the fourth Complainant,
based on the resuits of a 2012 survey, respondents indicated a lack
of access to medical services at Lindela (this included ARVs).” This
report further indicated that a large number of respondents alleged
that they had been held in detention for more than 120 (one
hundred and twenty) days.®

Reports received about a male whose meningitis infection had
allegedly been mistreated by the first Respondent and whose
family was reportedly only informed of his hospitalisation
approximately two months after his admission to hospital.

PRELIMINARY ASSESSMENT

4.1, The Commission confirmed acceptance of the complaint in terms of its CHP on

the basis of prima facie violations of human rights. On that basis, the

Commission instituted an investigation of the complaint,

5 Ibid.

6% HR Submission to the Special Rapporteur on the Human Rights of Migrants” LHR (2012) available at
http:/fwww.lhr.org.zafpublications/ihr-submission-special-rapporteur-human-rights-migrants.

7 Solidarity Peace Trust and Passop, “Perils and Pitfalls - Migrants and Deportation in Soutn Africa”
(2012), Durban: Solidarity Peace Trust avaifable at http://www.solidaritypeacetrust.org/1192/perils-and-

pitfails/ for this report.
% Ibid.
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5.2.

5.3.

5.4.

5.5.
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6.1.

[ o o R T TR E e E ey
RIGHTS ALLECEDLY VICLATED

From its preliminary assessment of the complaint, the Commission identified
prima facie vioiations of the following human rights, as enshrined in the Bill of
Rights of the Constitution:

Section 10 (the right to human digrity);

Section 12 (the right to freedom and security of the person);

Section 27 (the right to health care, food, water and social security);

Section 33 (the right to just administrative action); and

Section 35 (the rights of arrested, detained and accused persons)

METHOROLOGY

In evaluating this matter, the Commission assessed and considered:

6.1.1. Applicable Constitutional and statutory prescripts;
6.1.2. The particular facts of the compilaint;
6.1.3. Information obtained through the conduct of an inspection /7 foco

and through interviews with officials of the first Respondent, the
doctor and nurses on site;

6.1.4, Information gleaned from the results of a survey in which 109 (one
hundred and nine) detainees participated:

6.1.4.1, The survey contained a series of quantitative questions about
detainees’ experiences both in poiice detention and at Lindela, as

well as a small number of qualitative questions.
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6.1.4.2.

6.1.4.3.

6.1.4.4.,
6.1.4.5.
6.1.4.6.

Aside from questions related to access to and quality of health
care, a number of questions covered the related issues of basic
conditions of detention and issues of procedural and administrative
justice insofar as these aspects impact access to and quality of
heaith care.

In order to ensure anonymity, the participants were randomly
selected from weekly detainee lists provided by the third
Respondent. As the research manager randomly selected
participants from the detainee lists, there was no way of avoiding
knowledge of the participants’ names. However, this knowledge
was limited to the selection process alone as detainees were not
requested to identify themselves during interviews and no names
were used in the survey itself. The data collected therefore remains
anonymous and no information can be linked to any particular
individual.

Participation was voluntary and based on informed consent.

Not alf respondents answered every question,

The research design set out to interview approximately 10% (ten
percent) of the Lindela population in order to obtain a
representative sample, The 109 (one hundred and nine)
respondents in the study make up approximately 8% (eight
percent) of the detainee population at the time of the study, but
many questions had fewer respondents. Accordingly, the study did
not obtain a representative sample. However, the responses do
provide a window into Lindela and suggest issues of concern while
pointing to the need for rapid intervention as well as more regular
monitoring of detention conditions in order to provide a broader
picture of detainee rights, specifically with regard to access to and

quality of health care.



6.14.7. Ethics clearance for the study was received from the University of
the Witwatersrand Research Ethics Committee (non-medical) on
7 March 2013 (protocol number: H130222).

6.1.5. Information gleaned from six detainee lists provided to the
Commission by the third Respondent and covering the period at
Lindela between April and May 2013,

6.1.6. Information obtained through desktop research.

6.2. The Commission notes that Justice Edwin Cameron® in July 2012 conducted an
inspection at Lindela.’® The Honourable Justice issued a report on his findings
entitled “Visit to Lindela Repatriation Centre, Krugersdorp: -Justice Edwin
Cameron, Constitutional Court of South Africa™! (Justice Cameron’s Lindela
Report).'? An unannounced visit was later also undertaken by Justice Moseneke
in April 2014. The report by Justice Moseneke is hereinafter referred to as the

Moseneke report.

6.3. This investigation was not intended to be a comprehensive assessment of all
health issues and is limited to specific areas of focus. It should therefore be
viewed as a baseline study for further investigation and research into access to
and quality of health care at Lindela.

% Justice of the Constitutional Court since 1 January 2009.

0 3ustice Camercn was accompanied by his law clerks Nurina Ally and Michael Mbikiwa, and his former
law clerk Claire Avidon,

It cameron, E. “Visit to Lindala Repatriation Centre, Krugersdorp: Justice Edwin Cameron, Constitutional
Court of South Africa” (2012). Online availabie at

http://www.constitutionalcourt.org. za/site/PrisonVisits/Cameron/Prisons-Lindela-Report-Monday-29-
October-2012-FINAL.pdf.

£ & similar visit was conducted by Judge Brian Spilg of the South Gauteng High Court; however, his
office was, as at the time of issuing of this report, unable to provide the Commission with a copy of the
report on his visit.

10



7. STEPS TAKEN BY THE COMMISEION

=S

7.1. The Commission received and reviewed the abovementioned complaint.™

72. In a meeting chaired by the Commission’s Chairperson Advocate
M.L. Mushwana, on 27 June 2012, the Commission met with representatives of
the Complainants to further discuss the particular facts of the complaint and the
Commission’s intended approach in investigating the complaint. It was agreed at
this meeting that the Commission would be supported in this investigation by the
Complainants as experts in their relevant fields. In this respect, it was agreed
that the Commission would seek permission from the relevant authorities to be
accompanied by the first Complainant on its inspection of the health care and

related facilities at Lindela.

7.3. The Commission proceeded with an investigation consisting of an inspection /n
Joco and interviews with management of and employees at Lindela as well as the
administration of a research questionnaire with respondents. In respect of the
later part of the investigation, the African Centre for Migration and Society
(ACMS) was included in the group of experts supporting the Commission in the
conduct of this research. The ACMS was instrumental in the design and
management of the research process. The ACMS also collated and interpreted
data from the guestionnaires and provided a report on the research findings to

the Commission.

7.4. On 4 September 2012, a delegation consisting of representatives of the Gauteng
Provincial Office of the Commission together with two representatives from the
first Complainant and one representative from the fourth Complainant,
conducted an inspection /7 foco of the health care and related facilities at

13 Sae paragraph 3 above.

11



Lindela. The delegation was escorted on its inspection of the faciiities by Lindela
administrators (officials of the first Respondent) and the third Respondent’s

senior managers. The inspection revealed the following:

7.4.1.
7.4.2.
74.3.
7.4.3.1.

7.4.3.2.

74.3.2.1.

7.4.3.2.2

7.4.3.2.3,

7.4.3.2.4.

7.4.3.2.5.

7.4.3.2.6.

Lindela appaarec overzll e be clean and ordered.

Officials appeared coopsrative and approeachable.

Inspection of the clinic revealed the following:

The waiting area outside the clinic is a8 small, open-air area which
allows for fresh air and sunlight.

The delegation was introduced to Doctor Khota and 4 (four) female
nurses, all employed by the third Respondent. InLerviews with
medical staff revealed the following:

Dr Khota has been employed to provide medical care to detainees
at Lindela for the past 15 (fifteen) years; he visits Lindela daily in
the mornings and is on call for emergencies.

Nursing staff are based at Lindela fuil-time and work on a shift
basis.

The clinic undertakes approximately 300 (three hundred) to 400
(four hundred) primary health consultatiors (PHC) per day (this
number ircludes attendance by detainees on chronic medication
who attend for the purpose of receiving their medication on &
“directly obcerved treatment” (DOT) basis).

Dr Khota was very positive about the medical services provided at
Lindeia.

Dr Khota indicated that pregnant women and women that test
positively for pregnancy at the clinic, as well as minors, are not
detained at Lindela.

Once in Lindela, detalnees are allowed to visit the clinic during the

day, for medical attention.

1z



7.4.3.2.7.

7.4.3.2.8.

7.4.3.2.9.

7.4.3.2.10.
7.4.3.2.11.

7.4.3.2.12.

7.4.3.2.13.

iz

The clinic is stocked with standard essential drug list (EDL)
medication and the clinic is therefore able to treat detainees at a
primary health care level.!* Detainees requiring hospital admission
are referred to Leratong Hospital.

Patients who are discharged from the hospital are admitted to the
recovery ward at Lindela where they are kept until they are well
enough to return to the shared rooms in the detention courtyard.
The clinic staff alleged that tuberculosis (TB) medication and ARVs
are provided to patients once they have been initiated through
second Respondent’s local clinic; and further, that they had, at that
time, only 4 (four) patients under their care that were on TB
medication and over 40 (forty) on ARVSs.

Nurses indicated that tetanus vaccines were available at the clinic.
With regard to voluntary counsalling and testing (¥CT), clinic
staff indicated that only one test is conducted per week and that

no protocols and considerations for counsalling are in

place.
Dr Khota indicated that the most common diagrosas 3t the
clinic are flu and sexvally transmitted infections (8T1s).

With regard to emergency treatment, Dr Khota indicated that there
is access to a resuscitation trolley in the clinic and an emergency
kit / suitcase is available with very basic resuscitation equipment.
In the event of an emergency, Dr Khota is notified and he then,
depending on the nature of the ailment, either consults with the
patient or refers them to Leratong Hospital. An ambulance is
available at the premises to transport patients to hospital,

% The Declaration of Alma-Ata. International Conference on Primary Health Care, Alma-Ata, USSR, 6-12.
September 1978 [online available at http://www.who.int/publications/almaata_declaration_en.pdf]
defines “primary health care” as “essential health care... the first level of contact... and... the first element
of a continuing health care process.”

i3



7.4.3.2.14.

7.4.3.2.15.

7.4.3.2.16.

7.4.3.2.17,

7.4.3.3.

With regard to psychological care, the delegation was informed
that in instances where detainees are diagnosed as needing
possible psychiatric care, such patients are referred for care
outside Lindela. Thers is no counssilor or psychoiogist
availatle on the prerises.”

With regard to the management of trauma, Dr Khota indicated that
usually only minor injuries (such as cuts and lacerations) are
treated at the dlinic. Dr Khota alleged that no serious injuries or
trauma had been treated at the clinic in the preceding three
months at least,

With regard to mediation and translation, the delegation was
informed that this is done with the assistance of another detainee
from the same country as the person requiring such mediation /
ranslation services.

Dr Khota indicated that nis main concern is with regard to the
management of patients transferred to Lindela frem prisons, as
they allegedly often do not receive chronic medication {including
ARVs) at prison and therefore, on arrival at Lindela, have not taken
ARV medication for periods of up to two weeks. He further raisad
concerns about the sdmission of patients with advanced

acquired Immuns deficlency syndrome (AIDS) but

“'l"«Flﬁ!...l “:.‘i "-u_ aj \Iac\i

15 Similar allegations are noted in Justice Cameron's Lincala Report, see foctnote 6.2 above, at page 17,

14



7.4.3.4.
7.4.3.5,
7.4.3.6.
7.4.3.7.
7.4.3.8.

7439,

7.4.3.10.

7.4.3.11.

7.4.3.12.

[

7.44.

74.4.1,

7.44.2.
7.4.4.3.

The clinic has two small wards, one for female patients and one for
male patients. The female ward has two beds. The male ward has
eight beds.

Upon inspection, the female ward was empty.

Upon inspection, the male ward had two patients. One patient was
in a bed and the other sitting in a chair watching television.

The rooms were claan and tidy and the bsarred windowss and
curtaing ware open,

There are two dressing rooms with basic equipment, in a clean
environment.

Single use dressing kits were available,

ige revezled that thera were no

The investigaiion rzised concerns abou® whether, upon
deportation, deportess are provided with a bu fler stock of
chironic medication to ensure adherence to medical

treatment plans d‘.‘if'iﬁ.g deporiation and in the Utime

There is an isolation unit next to the cdlinic that was under
construction at the time of inspection. The indication was that
these rooms would be used for TB patients, separate from other
detainees, Thera ware vaery few windows and no natural
vantilation was pressnt in the room.

Inspecticn of the female detention section revealed the
fotlowing:
The section is located in an gpan cowrtyerd with a clean
shower, 2 toilat hiscit and a room with a television on one side.
The courtvard is spacious and clzan.
The delegation observed women lying on the floor in the sun and

some women drying their clothes on the trees.

15



7.4.4.4.

7.4.4.5.

7.4.4.6.

7.4.5.

7.4.5.1.
7.4.5.2.

7.4.5.3.

7.4.5.4,
7.4.5.5.

7.4.5.6.

Women spend their daytime sitting outside in this area and return
to the rooms at bedtime.

Each room has 28 (twenty eight) bunk beds, a toilet and a sink.
Not all the beds were occupied and there appzerad to be an
adsquate amount of blankels, There were only two windows
on one side of the wall. However, all rooms have rooftop
ventilation.*®

The delegation observed representatives from a private company
arriving to pick up a load of blankets for washing.

Inspection of the male detention section revealed the
foliowing:

There are two male sections, “Section A” and "Section B",

Section A is the main section and held approximately 1 200 (one
thousand two hundred) men on the day the investigation was
conducted,

The rooms were similar in size to those in the female section,
approximately ten by eight meters, however soma rogms held
slightly more than 28 (twenty eight}) bunk beds. Section A
has at least 50 (fifty) such rooms.

Each room has a television, shower and one toilet.

Detainees have unhindered access to the courtyarc during the day,
but are confined to the rooms from early evening and through the
night.

Detainees in the male section usually congregate in terms of
nationality, but rooms are not allocated in line with nationality.
The congregation appeared to take place purely on the initiative of
the detainees themselves.

16 yentilation is pravided through the use of whirlybirds.

16



7.4.6.

7.4.6.1.

7.4.6.2.

7.4.6.3.

7.4.6.4,

7.4.6.5.

7.4.6.6,

7.4.6.7.

7.4.6.8.

7.4.6.9.

7.4.6.9.1.

7.4.6.9.2.

7.4.6.9.3.

Inspection of the food preparaiion areas revealad the
folicwing:

The delegation was given an extensive tour of the kitchen and food
storage areas.

‘The third Respondent appesrs to provide a weli-run service

n this regard.”

There were two big walk-in freezers for vegetables, bread and
meat, with meat stored separately.,

Food is pre-packed to minimise the use of utensils and delivered in
three (3) day cycles.

Food is moved from general storage areas to day storage areas in
preparation for the day’s meals.

There are thawing and washing rooms in the kitchen and the
delegation was informed that these are used daily.

The deiegation was further informed that the menu is constant for
two weeks. Tha menu In use at tha tme of tha
Information in relation to approximats nutritional valuz.
There was visible attention to &
diats.

With regard lo inflacticn control:

Delegation members were all given hair nets prior to entering the

kitchen area;

Kitchan staff wers wearing personal proteciive equipment,

-~ o

-

The storage, preparstico and dining area wera all clean;

and

17 1nid footnote 6.2 at page 7.
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7.5,

7.4.6.9.4.

7.4.7.

7.4.8.

7.4.8.1.

7.4.8.2.

7.4.8.3.

There wes aclive cleaning taking place by appropriately
dressed staff members,

Tl 3 ¥ ¥ g ety " L
2 did not aponear 10 be any condom dispensars at

After the nspaciion, during interviews with officials of the first
Respondent, Ms Nolwandle Qaba, Director of Deportations, and Mr
Job Jackson, the Manager of Lindela, the following was indicated:
In response to questions raised about reasons for detainees being
detained for periods in access of 30 (thirty) days, officials indicated
that the delays in the deportation procass are sometimes
caused by the fact that some detaineas are brought o
ut their status having been checked prior
thereie and the responsibility therefore falls on Lindela to do so,
even though it is not within Lindela’s mandate. Further, delays are
sometimes caused in instances where foreign embassies are
required to interview detainees to verify nationaiity prior to
deportation and such embassies do not / are not abie to attend at
Lindela within a reasonable time period.

Mr Jackson and Ms Qaba Iindicated that there were 1 900 (one
thousand nine hundred) detainees in totai on the day. The figure
had decreased by 500 (five hundred} in the preceding 24 (twenty
four) hours as a number of Zimbabwean nationals had been

deported the day before.

Mg Qaba indicated that the lack of formalised screening
procedures for the health screening of detaineas upon
arrival was being revised as part of a general revision of
the standard oparating proceduras at Lindela.

Over a period of time spanning April, May and September 2013, questionnaires

were administered to detainees at Lindela. The following reported survey resuits

18



are based on quantitative survey data gathered from 109 (one hundred and

nine) respondents;'®

7.5.1.
7.5.1.1,

75.1.2

With regerd fo demegraphics:

The respondents were predominantly male — constituting 92
(ninety two) of the total sample, whereas orly 17 (seventeen)
were female.

The table below shows the most highly represented nationalities in
the survey and the proportion of the overall population in Lindela
they represented at the time of the investigation, based on the
nationality totals in the sample of detainee lists provided by the

third Respondent:*®

Country of origin®  Number of Respondents Percentage of Lindela population
DRC 21 3%

e =rtem —

} Zimbabwe 9 20%

1 Zambia 6 Less than 1% T
Malawi 5 T T4a%
Tanzania e i 4%

‘ Mozambique 4 11% T
Jangladesh l 4 o i_i%

7.5.1.3. Although detainees from Malawi, Mozambique and Zimbabwe were

the most highly represented populations in Llindela during the
investigation, the frequency of transport to these countries means
that they are generally detained for shorter periods than nationals

'8 See paragraph 6.1.3 above.

19 See paragraph 6.1.5 above.

i pesearchers interviewed one respondent who a:degad that he was a South African naticnal being
detained as an #legal non-national.

19



7.5.1.4.

7.5.1.5,

7.5.1.6,

7.5.1.7.

7.5.2.

7.5.2.1

7.5.2.2.

7.5.2.3.

7.5.3.

7.5.3.1.

7.5.3.2.

from countries such as the DRC and Nigeria. As lwalth concarns

- . Cre | - FE] 2 R (g T e
Increzse with the langth of detention, respondents from
the latter countries may thersfora have heightaned health

cars neads.

The respondents ranged in age from 19 (nineteen) to 59 (fifty
nine), averaging 32 (thirty two) years.

The most common languages spoken were Swahili, English,
French, Lingala, Igbo and Ndebele.

Eighteen respondents indicated that they did not speak English
comfortably and fluently, but answered the survey questions where
possible.

Four surveys were conducted in French.

Twanty she respondents alleged that they wers arrestad
with valid Immigralion siatus. This figure includes 16 (sixteen)
respondents who alleged they had valid asylum-seeker permits.

An additional 27 (twenty seven) respondents alleged that they
were arrested with expired asylum permits,

Four individuals alleged to be recognised refugees with expired
refugee documents.

With ragard to the duty to inform cetzinees of thair right
to appeal the deportation decision and to request that their
detantion be canflrmed by a warrant of cou

Almost three-quarters (78 (seventy eight) of the respondents)
alleged not to have received notification of their legal rights upon
being detained as illegal non-nationals.

Only 9 (nine) out of 104 (one hundred and four) respondents

reported receiving a notice of deportation.
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7.5.3.3.

7.5.3.4,

7.5.4.

7.54.1,
77.5.4.2.
7.5.4.3.

7.5.4.4.

7.54.5,

7.5.5.

7.5.5.1.
¥75.5.2
7.5.5.3
7.55.4.

7.5.5.5.

Roughly three-quarters (73 {seventy three) respondents) were not
informed of their right to appeal the decision classifying them as an
illegal non-national.

More than half (63 (sixty three) respondents) indicated that they
did not know that they could ask a court to review their detention.
Vifith regard to detention of detainees, for the purposa of
varification of stalizs (ai police siztions):

Ninety eight respondents indicated that they were held at a police
station prior to arriving at Lindela.

Seventy one respondents alleged that they were held for over 48
(forty eight) hours,

The results indicate that the average time detainad in a police

e

siation was 25 {lwenty six) days.

Fifty seven respondents alleged that they were not informed within
48 (forty eight) hours that they were being held as illegal non-
nationals.

Only 15 (fifteen) respondents reported having seen a warrant
confirming their detentions, white 89 (eighty nine) had not.

With regard (o perfods of detention at Lindela:
Forty three respondents alleged that they had been in Lindela for
over 30 (thirty) days.

Nine respondents alleged to have been held in Lindela longer than
120 (one hundred and twenty) days.

The overall indicated average detantien pariod of detainees
detained in Lindsia was 48 (forty six) days,

Twenty six respondents alleged that they had been relezsed {ic
Lindala and fmmediately re-arrestsad.

The longest alleged period of detention at Lindela was 377 {Lhran

hundrad and seventy saven) days.

21



N = . o1 & = . PR L Y]

7.5.6, Taking nte ascount periods of detentien, Including time
""’“I' _— ,.f,,,,; ;. 11 ooy | ’r'-'i e ..{,.-, gy » !-., [ Spealoy ey
cERil Ly felaineges othi in [ A LIS ¥ and in Lindala.

7.56.1. Sixty one respondents alleged to have been detained for over 30
(thirty) days.

7.5.6.2. Overali, indicated average detention period was 62 (sixty two)
days.

7.5.6.3. The longest alleged overall period of detention was 524 (five
hundred and twenty four} days.

7.5.7. With ragard to exner iance of conditinne of detention in the

custedy of the fourth Respondantz

7.5.7.1. Seventeen respondents alfeged that they sufferad plhysical
injuries during the arvest process; this in many cases involved

the use of pepper spray.

7.5.7.2. One respondent alleged that he was beatan in his cell by othar
detsiness,

7.5.7.3. Among respondents who alleged having been heid in police
custody for over 48 (forty eight) hours, one allegec that fie lac ©
muy foed while detained at the police station,

7.5.7.4. Of the 13 (thirteen) respondents who indicated that they were on
medication prior to their arrest, 7 (seven) indicated that they
ware unabie to gccses this medication while being held by the
palice.

7.5.8. With regard to experience of conditions of detention in
Lindela:

7.5.8.1. Nineteen respondents reported experiancing viclence ot
iindala. Most of the violence described was a!feged have been
committed by security guards at the facility.

7.5.9. With regard to diet and meal periods:
7.5.9.1. Respondents provided conflicting infarmation on the number of

meals received per day at Lindela. Eighty six respondents reported
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7.5.9.2.

7.5.9.3.

7.5.10.

7.5.10.1.

7.5.10.2.
7.5.10.3.

7.5.10.4.

§

7.5.10.5.

7.5.10.6.

7.5.10.7.

getting two meals a day: breakfast and lunch. Those respondents
who did report receiving dinner indicated that this meal consisted
of bread, tea and coffee.?

The reported gap bebweean lunch and Breakiast ranged from
13 (fifean) o 21 (wently one) hours, with an average of 17.8
{seventeen point eight) hours.

Twelve respondents alleged that the food at Lindela did not meet

their dietary requirements,

_—

With regard to parsonal hygiene:
Respondents were asked with regard to each of the items below to
select among the following choices: (1) given item for free, (2) had
to buy item, (3) given some for free but ran out / had to buy
more / what I received was insufficient, or (4) no access to item.
The results are as follows:

Wash basin: 21 (twenty one) respondents reported no access.
Soap for washing clothes: 11 (eleven) respondents reported having
to buy soap, 24 (twenty four) reported insufficient access, and 6
(six) reported no access.

Soap for bathing. 37 (thirty seven) respondents had to buy soap,
15 (nineteen) reported insufficient access, and 22 (twenty two)
reported no access.

Towels: 48 (forty eight) respondents had to buy a towel, 47 (forty
seven) had no access.

Clean clothes: 33 (thirty three) respondents had to buy clean
clothes, 16 (sixteen) had insufficient clean clothes, 35 (thidy

Tim ey el e 3 T 1 N
his taatn for 3 (thres) months.

21 Justice Cameron’s Lindela Report notes similarly that food is served twice a day with lunch and super
being served simultaneously. See footnote 6.2 above, at page 8.
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7.6.

7.5.1% With regasd to aceess o haalth care services:

7.5.11.1. Respondents reported seeking medical care for a variety of issues,
including /nter alia headaches, flu, chest pains, TB, psychological
issues, asthma and bloody stools. The 79 (seventy nine)
respondents who reported seeking medical care at Lindela alleged
as follows:

7.5.11.2. Fifteen reported receiving medication from non-medical staff.

7.5.11.3, ‘Twranty fve reported racelving stendard painiiliers wi ithout

any attempt to assass thair

7.5.11.4, Forty indicated that they did not feel that the medical staff had
provided adequate care for their medical condition.”

7.5.11.5. Thirteen respondents reported being on chronic medication prior to

their arrest; 10 (ten) of these respondents reported that they were

nable bto access thefr prescribed medication while held in
Lindela.?*
7.5.11.6. Only 5 (five) respondents indicated that they had been tested for
T8.
7.5.11.7. Fifty respondents reported being unaware of their HIV
status.

Detainee lists provided by the third Respondent revealed the foliowing:”

7.6.1, Fifty two detainess had been held in Lindela for over 120
(one hundred and twenty) days, of those:

7.6.1.1. rwenty thres had been held for over 150 (one hundred and
fifty) days;

for over 200 (two hundred) days; and

7.6.1.2. Fourtean had bean 12l

2 1hid ai page 17.
= Ihid at page 17.
* 1hid at page 17.
25 5ea paragraph 6.1.5 above.
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7.6.1.3.

7.6.2,

7.6.3.

7.6.4.

Four had bzen held for over 300 (three hundred) days.

The longest period of detention was 402 (four hundred and two)
days.

On any given day, there was an average of 24 (twenty four)
detainees at the facility who had been there for over 120 (one
hundred and twenty) days, about 2% (two percent) of the
population.

Nationals of the DRC made up the highest proportion of those held
for over 120 (one hundred and twenty) days.

77 Post field investigation meeting with Lindela Manager:

7.7.1

7.7.1.1,

7.7.1.2.
7.7.1.3.

7.7.1.4.

-.;“

7.7.2,

7.7.2.1.

On 06 May 2014 the Commission met with the Manager of Lindela,
Mr Job Jackson. The purpose of the meeting was to:

Establish whether civil society organisations are permitted access
to Lindela;

Establish the criteria governing such access;

Obtain records of such criteria and / or policies governing access
by civil society organisations;”® and

Obtain information regarding the process through which detainees
are, at the various administrative levels of the deportation process,
including instances where non-nationals are arrested or detained
by the fourth Respondent, made aware of their rights.

Mr Jackson responded as follows:

Civil society organisations that act as iegal counse! for detainees
are given “walk-in access” in order to allow for consultation

between attorneys and their clients;

> Np such driteria / policies or guidelines are avaiiable on either the first or third Responcent’s websites.
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7.7.2.2.

7.7.2.3.

7.7.24.

7.7.2.5.

7.7.2.6.

7.7.2,6.1.
7.7.2.6.2.

All other civil society organisations desiring access to Lindela must
direct their request, in writing, to the Chief Director of the
Immigration Directorate for the Department of Home Affairs (the
Chief Director) for approval by either the Chief Director’s Office or,
in certain instances, by the Minister of Home Affairs (the
Minister); ¥

Mr Jackson was tinable to provide information about and copies of
any other criteria and / or policies governing access by civil society
organisations and advised that such request should be directed to
the Chief Director. The Commission on 08 May 2014 directed such
a request to the Chief Director in formal correspondence. As at the
date of this report no response has been received in this regard

from the first Respondent.

‘When arrested and / or on.arrval at a poiice station, police inform

detainees of their rights as detained / accused persons and this is
recorded on an “SAPS 14A” form;*®

Detainees are informed, prior to being taken to Lindela, by an
Immigration Officer (official of the first Respondent) of their rights
in terms of the Immigration Act” (IA) and Regulations thereto, this
is recorded on the “DHA 1724 Notice of Deportation” and the
“Notice of Decision Adversely Affecting Rights of a Person” forms; ¢
The “DHA 1724 Notice of Deportation” Form makes provision for
detainees to indicate whether they elect to:

Await the first reasonable opportunity to be deported;

Appeal the decision to deport; or

¥ The Commission notes in this regard that it has not requestec that the first Respondent provide
statistical data indicating the number and type of civil society organisation which has been granted
access over any specific period of time.

2 The Commission was given sight of, but not provided with a copy of the "SAPS 14A” form.

2 Act No. 13 of 2002.

 The Commission was given sight of, but not provided with coples of tne "DHA 1724 Notice of
Deportation” and “Notice of Decision Adversely Affecting rights of a Person” forms.
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7.7.2.6.3.

7.7.2.7.

7.7.2.8.

e

7.7.3.

Have their detention for the purposes of deportation confirmed by
a warrant of court.

Officials at Lindela make use of a checklist’! to ensure all
appropriate forms, including those mentioned in paragraphs
7.7.2.4 and 7.7.2.5, are provided by the relevant authorities.
Detainees for whom such forms are not provided are not admitted
to be detained at Lindeta;*

With regard to detainees’ right not to be detained for a period
exceeding 30 (thirty) calendar days, without a warrant of a Court
extending such period,® Mr Jackson indicated that, as detainees
are made aware of their rights at the arrest stage,™ they are
simply informed, should such an extension become necessary, that
an application will be made to Court.

The Commission noted that the forms described in paragraphs
7.7.2.4 and 7.7.2.5 above recognise the language needs of
detained persons and make provision for a translator to be used to
communicate its contents and for such interpreter to certify the

interpretation and communication.

7.8. Post field investigation comments provided by Complainants:

e

?.8.}’2.

The third Complainant provided the following response to

comments made by Mr Jackson in the post field interview above:*

3% a copy of which was provided to and accepted by the Commission.

*2 The Commission is mindful that it has rot tested the veracity of the Respondents responses in this
rogard by verifylng, through the records, that the various nodfications had been provided to the
detainees participating in the survey (see paragraph 7.5 above). The limitation on the investigative team
in this regard was attributable largely to the fact that the interviews were conducted on the basis of
guarantees of anonymity provided to respondents (see paragraph 6.1.4.2 above).

* Section 34(1)(d) of the IA.

** Sae paragraphs 7.7.2.4 and 7.7.2.5 above.

¥ gee paragraph 7.8.1.2.1 above.
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7.8.1.1, That the third Complainant does sometimes act as legal counsel for
detainees but is not provided with “walk-in access”; and

7.8.1.2. That the third Complainant is reaquired by Lindela officials, prior to
access being granted to it, to:

7.8.1.2.1. Give 48 (forty eight) hours advance notice of its intention to
consult with specific detainees;

7.8.1.2.2,  Provide the names of detainees it wishes to consult with; and
7.8.1.2.3. Take proof of submission of prior notice along on the day of
consultation.™

The Charter of the Unitad Natione” addresses political and civil rights and
calls for international economic and social cooperation. Articla 55 declares that
all human beings are entitled to enjoy human rights without discrimiraticn.

2, LEGAL FRAMEWORK
Internationz] Legal Framewaoric

The international principle of non-refoufernent in terms of which a victim of
persecution may not be turned over to his or her persecutor is recognised in
Ariicla 14 of the Universal Declerotion of Human Rights® (UDHR) which

provides as follows:

¥ The third Complainant further alleges that Lindela officials do not allow its representatives to take cell
phones into consuitations with detainees and that this limits access to translators that could otherwise be
accessed telephonically. It is further alleged that Lindela officials prohibit the practice of letting one
detainee act as a translator for another and that this has forced the third Complainant to take along an
interpreter when necessary. It is alleged moreover that, even with prior notice given, translator:
accompanying the third Complainant have on occasion not been 2:lowed access to Lindela.

3 United Nations, Charter of the United Nations, 24 Qctober 1945, 1 UNTS XVI, online available at:
hitp:/fwww.refworid. org/decid/3ae6b3930.htmi.

38 Adopted 10 December 1948 UNGA Res 217 A (I1I).
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8.3.

8.4.

"1, Everyone has the right to seek and to enjoy in other countries
asytum from persecution.

2. This right may not be invoked in the case of prosectitions
genuinely arising from non-political crimes or from acts contrary to

the purposes and principles of the United Nations.”
Articie 25{1} of the UDHR provides that:

"Everyone has the right to a standard of living adequate for the
health and well-being of himself and of his family, including food,
clothing, housing and medical care and necessary social services,
and the right to securily in the event of urniemployment, sickness,
disability, widowhood, old age or other lack of livelihood in

circumstances beyond his control,”

The Intarnaticnal Covenant on Civil and Political Rights® (ICCPR)

obliges South Africa as a signatory to provide an effective legal remedy to any
violation of the rights it recognises, which include the right to physical integrity,
liberty and security of person, procedural fairness, individual liberties and non-
discrimination (including on the basis of race or nationat origin).

*

The international Covenant on Economic, Social and Cultural Rights 40

[ICESCR) includes a commitment to guarantee non-discrimination, including

st Lt b t’

discrimination on the basis of race or national origin. Article L2 of the ICESCR

provides that:

¥ adapted 16 December 1966 (entered into force 23 March 1976) 999 UNTS 171,
*) Adopted 16 December 1966 (entered into force 3 January 1976) 993 UNTS 3.
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“1. The States Parties to the [ICESCR] recognize the right of
evervone to the enjoyment of the highest aftainable standard of

physical and mental health.

2. The steps to be_taken by the States Parlies fo the present
Covenant_to _achieve_the full realization of this right shall_include

those necessary for:

(c) The prevention, treatment and control of epidemic, endemic,
gccupational and other diseases;

(d) The_creation of conditions which would assure to all medical
service_and. medical_attention in the event of sickness.” (own

emphasis)

. RGN r—

8.5. The Constitulinn of the World Haalth Crganizetion® provides that:

“tlhe enjoyment of the highest attainable standard of health is one
of the fundamental rights of every human being without distinction
of race, religion, political belief, economic or social condition...”

8.6. The United Nations Beclaration of Commitment on HIM/AIRS* provides as

follows:

"Realization of human rights and fundamenta freedoms for all is
essential to reduce vulperability fo HIV/AIDS

* As adopted by the International Health Conference, New York, 19-22 June, 1946; signed on 22 July
1946 by the representatives of 61 Statcs (Official Records of the World Health Organization, no. 2, p.

100) and entered into force on 7 April 1948,
92N Genera: Assembly, Dedlaration of Commitment on HIV/AIDS, 2 August 2001, A/RES/S-26/2, online

available at: http:/fwww.refworld.org/docid/3ddala037 html.
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Respect for the rights of people living with HIV/AIDS drives an

effective response

58 By 2003 enact, strengthen or enforce, as appropriate,

feaisiation, requlations and other measures fo eliminate afl forms of

discrimination _aqainst_and_to ensure the full_enjoyment of all
human rights and_ fundamental freedoms_by people living with

HIVAIDS and _members of vulnerable_groups, in particular (o
ensure their access fo, inter__alia, education, inheritance,

employment, health care, social and health services, prevention,
support_and _treatment, information and legal protection, while
respecting their privacy and confidentiality, and develop strategies
to combat stigma and social exclusion connected with the epidemic;

59, By 2005, bearing /n mind the context and character of the
epidemic and that, globally, women and girls are disproportionately
affected by HIV/AIDS, develop and accelerate the implementation
of national strategies that promote the advancement of women and
women's full_enjoyment_of _all_human_rights; promote shared
responsibility of men and women to ensure safe sex; and empower
women fo have control over and decide freely and responsibly on
matiers refated to their sexuality to increase their ability to protect
themselves from HIV infection...” (own emphasis)

8.7. Principle 1 of the Principles for the Protection of Persons with Mental
1liness and the Improvement of Mental Hezlth Ca ra* provides that “/ajf

3 UN General Assernbly, The Protection of Persons with Mental Hliness and the Improvement of Mental
Health Care, 17 December 1991, A/RES/46/119, online available at:
htip:/fwww.un.org/documents/ga/res/46/a46r119.htm.
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persons have the right to the best avaflable mental health care, which shall be

part of the health and social care system.”

8.8. The Basic Frincples for the Tresiment of Prisunars®

“oJrisoners shall have access to the health services available in the country

provides that

without discrimination on the grounds of their legal situation.” Whereas

i af L ey ) T - 1l g i B e Al o i 'S
ale 1. of the Principles of Medical Etitics relevant to the Role of
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Mzalth Parsonne!, particelarly Physicians, in the Protaction of Prisoners
' 7
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and Detainees against Torture and Qther Crual, Inhuman or Degrading

Treatment or Punishman®® provides that:

“Health personnel, particularly physicians, charged with the medicaf
care_of prisoners and detainees have a_duty to provide them with
protection _of their physical and mental health and treatment of
disease _of the same qualily and standard as is afforded fo those

who are not impriscned or detained, " (own emphasis)

8.9. The Convention against Torture and Other Cruel, Inhuman, or
Dagrading Treatmant or Punishmant™ (CAT) holds states responsible for
preventing within their territory, acts of cruel, inhuman, or degrading treatment,
especially those committed with the consent or acquiescence of public officials.”

“ UN General Assembly, Basic Principles for the Treatment of Prisoriers. resolution / adopted by the
Genera! Assembly, 28 March 1991, A/RES/45/111, online available &t

http:/ fwww.refworld.org/docid/48abd5740. html.

5 N General Assembly, Principles of Medical Fthics. resolution  acopted by the Generai Assembly, 18
December 1982, Resolution 37/194, online available at:

http: /fwww.un.org/documents/gafres/37/a37r194.htm.
45 1N Commission on Human Rights, Torture and other cruel, inhuman or degrading treatment or

punishrnent, 10 March 1987, E/CN.4/RES/1987/28, online available at:

htp://www.refworld.org/docid/3b00f03e4c. html.
47 The Committee against Torture has specified that this responsibility is not mitigated when detenticn

centers are privately owned or run. See Committee against Torture (2007) General
Comment No. 2 on the 'mplementation of Article 2, CAT/C/GC/2/CRP.1/Rev.4 23 November 2007, 39th

Session, paragraph 17.
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ticlz I of the Cotfonal Protocol te the Convention against Torture and
48
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Other Cruel, Inhuman or Degrading Tresftmant or Punishment

CPCAT) provides that:

[t1he objective of [OPCAT] is to establish a system of requiar visits

undertaken by _independent international and national bodies to
places where_people_are deprived of their liberty. in order to

prevent torture and other cruel, inhuman or degrading freatment or

punishment. ** (own emphasis)

Articte 3 of QPCAT places a duty on State Parties to “...sel up, designate

or maintain at the domestic level_one or several visiting bodies for the

prevention of torture and other cruel,_inhuman or degrading treatment or
purnishment.."® (own emphasis)

»

8.10. The Daclaratien on Human Rights Delenders™ adopted by
consensus by the United Nations General Assembly, on the fiftieth
anniversary of the UDHR, is an indication of the commitment of states to
guaranteeing not just protection for human rights defenders, but the
creation of an enabling environment for the work done by human rights
defenders, Articia 1. indicates that human rights defenders are any

® Un General Assembly, Optional Protocol to the Convention Against Torture and other Cruel, Infuman
and Degrading Treatment or Punishiment, 9 January 2003, AJRES/57/199, online available at:
http://www.refworld.org/docid/3de6490b3.himt.

% When South Africa was evaluated by the UN Committee on Torture in 2006, the lack of an effective
monitoring system at Lindela was specifically cited as a concern.  UN Committee against Torture (2006)
Consideration of Reports Submitted By States Parties Under Article 19 of the Convention Conclusions and
recommendations of the Committee against Torture — South Afvica CAT/C/ZAF/CQO/1, 37th session, 6 —
24 November 2006.

% The Commission notes in this regard that there is an inter-departmental process underway considering
an implementation plan for a National Preventative mechanism (NMP) as required by the OPCAT.

i The Declaration on the Right and Responsibility of Individuals, Groups and Organs of Soclety to
Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms {Declaration on
Human Rights Defenders) adopted 8 March 1999 by General Assembly Rasolution A/RES/53/144. Online
availahle at: http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N99/770/89/PDF/NGS77089.pdf?Opentlement.
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8.11.

8.12.

persens who, individually or in association with_others, promote and strive

for the protection and realisation of human rights_and fundamental

freedoms, The Declaration therefore provides for conditions that will

ensure human rights defenders are able to determine the state of and
advance and protect human_rights. Although not a legally binding
instrument, the rights, standards and precepts contained in the

Declaration on Human Rights Defenders are based on rights, standards
and precepts contained irr a number of other, legally binding international
instruments such as the ICCPR.

~he Convantion Relating o the Status of Rafugasz™ and the Protocol
Relating to the Status of F{efugerss,ﬁ hoth acceded to by the South Africa,
affirm the rights of refugees to status, property, association, access 1o the
courts, employment, and education (among other freedoms). The Convention
also protects against refoulement. South Africa’s pledges under these
instrumients are particularly relevant given the substantial number of refugees
resident ir the country.

The United Nations High Commissioner for Refugess’' (UNHCR}

-
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Guidalinzs on tha Appliceble Criteriz end Standards ralating to the

"Guideline 6. Indefinite detention is arbitrary and maximum limits

on detention should be established in law

52 N General Assembly, Convention Relating to the Status of Refugees, 28 July 1951, United Nations,
Treaty Series, vol. 189, p. 137, online available at: http://www.refworld.org/docid/3be01b964.html.

$3 UN General Assembly, Profocol Relating to the Status of Refugees, 31 January 1967, United Nations,
Treaty Series, vol. 606, p. 267, online available at: http://www.refwortd.org/docidl3ae6b3ae4.html.

5t N High Commissioner for Refugees (UNHCR), Guidelines on the Applicable Criteria and Standards
relating to the Detention of Asylum-Seekers and Allernatives to Detention, 2012, online avallable at:
http://www.refworld.org/docid/503489533b8.htmI.
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Guideline 7. Decisions to detain or to extend detention must be

subject to minimum procedural safequards
Guideline 8, Conditions of detention must be humane and dignified

Guideline 9. The special circumstances and needs of particular

asylum-seekers must be taken into account

Guideline 10. Detention should be subject to independent monitoring and
 inspection”

8.13. Also relevant to broader considerations around persons who are vulnerable to
detention at Lindela are the large numbers of migrant persons in South Africa.

The Intarnational Convention on the Protection of the Rights of All

ool

signed nor ratified by South Africa, built upon previous human rights law to apply
pre-existing principles directly to migrant workers and their families.>® Articia 28

larant Workars and Membars of their Famiil2s, which has been neither

| L]
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provides that:

"Migrant workers and members of their families shall have the right
to_receive_any medical care that is_urgently reguired for_the
preservation of their life_or the avoidance of irreparable harm fo
their health on the basis of equality of treatment with nationals of

the State concerned.” (own emphasis)

55 1hid at page 11.
56 | N General Assembly, International Convention on the Protection of the Rights of Alf Migrant Workers

and Members of Their Families 18 December 1990, A/RES/45/1158, availabie online at
www.ohchr.org/Oocuments/ professionalinterests/cmve.pdf
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Article 23 further endows migrant workers with “the right to be informed” and
obligates states to make migrants aware of “their rights and obligations under

the law and practice of the State concerned.”

8.14. Article 1§ of the African Charler on Humal

{African Chartar} provides that:

"1, Fvery individual shall have the right to enjoy the best attainable
state of physical and mental health.
2. State Parties to the present Charter shall take the necessary
measures to protect the health of their people and to ensure that
they receive medical attention when they are sick.”
8.15. The Addiional Guideiines for T8 anmd Pepulation Mobilliy™ &
Southern African Development Community (SADC) Palicy Framewerk

isaases in the Region

for Population Mobility and Communicable

provide inter afia for the following:

“i. Regional harmonization of treatment policies and clinical
management guidelines of patients with T8, including MDR / XOR

and T8 and HIV co-infection
v. Region-wide adoption and implementation of the three 15
(Intensive case finding, IPT and Infection controf) initiative for

People Living with HIV and AIDS

27 pdopted 27 June 1981, entered into force 21 October 1986 (1982) 21 IiLM 58,
58 policy Framework for Population Mobility and Communicable Diseases in the SADC Region (2009);

online available from http://www.arasa.infofﬁlesfﬁﬁl3/7574/3254/SADC_Poiicy*Framework_FINAL.pdf at
pages 17 - 18.
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x. Establishment of SADC regulated cross border notification and
referral systems for drug resistant TB cases; and regional 78
surveiflance system.”
8.16. The Additiaonal Guidelines for HIV and AIDS and Population Mobility™ to
Policy Frameworl for Popuiaticn Mohility and Communicabla

Diseases i the Regicn provide /inter afia for the foltowing:

Y. Universal implementation of the three I5s (Intensive T8 case
finding, IPT and Infection control) initiative for People Living with
HIV and AIDS as part of broader collaborative T8 / HIV activities.

ii. Strengthening and capacity building of networks of PLWHA®™ for

cross-border coflaboration.

iv. Resource mobilisation for IEC! material production and ensuring
dissemination to targeted populations.

v. Involvement of all key partners at Borders in programiming
including people living with HIV and AIDS.

Vi. Mechanism for effective logistic management for health supplies.
Eq. drugs

vii. Review of reguiations and laws that discriminate against
PLHIV on entry.”

-
o

r . o 0 moral Bes e - ; -
Domestic Legal Framaworlk

The Constitution®® is the benchmark for all legislation in South Africa. Its provisions are
aonlicabla to ali »ersong, including juristic persons.®® The values of equality, human

%5 Ibid at page 18.

® pagple Living With EIV / AIDS (PLWHA) / (PLHIV).
61 Information Education Communication (IEC).

62 Sea footnote 60 abaove.
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dignity and freedom form the basis of any constitutional analysis of the human rights
protected in the Bifl of Rights.*® South African domestic faws and interpretation of rights
therefore find form through the primary principles as contained in the Constitution of
the country. These principals are however not interpreted in isolation but, as per the
provision of section 39 of the Constitution, international law is considered when

interpreting the Bill of Rights.®
8.17. The Constitution

The following provisions of the Consitution are relevant to the matter under

consideration:
8.17.1. Section 10 (The right to human dignity):

“(1) Everyone has inherent dignity and the rignt to have
their dignity respected and protected”

8.17.2. Section 12 (The right to freedom and security of the person):

1) Everyone has the right to freedom and security of the
person, which includes the right-
(a) not to be deprived of freedom arbitiarily or without just

catse;

53 The Constitution of the Republic of Souh Africa, 1996 (hereafter referred to as the Constitution).
5% Section 8 of the Constitution.

8 Section 7 of the Constitution,

8 Section 39 of the Constitution {Interpretation of the Bill of Rights) provides that:

(1) When interpreting the Bill of Rights, a court, tribunal or forum-

(a) must promote the values that underlie an open ard demacratic sociely based on
human digrity, equality and freedom;

(b)) must consider international law, and

(e) may consider foreign law.”
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8.17.3.

fit-

8.17.4.

8.17.5.

(B) not to be detained without trial;

(¢) to be free from all forms of violence from either public or
private sources;

(d) not to be tortured in any way; and

(e) not to be treated or punished in a cruel, inhuman or

degrading way....”

Section 27 (The rights to health care, food, water and social

security)

(1) Everyone has the right to have access to —

(a) health care services, including reproductive health care;
(b) sufficient food and water; and

(c) social security, including, if they are unable to support
themselves and their dependents, appropriate social

assistance.

(2) The State must take reasonable and other legisiative
measures, within its available resources, to achieve the
progressive realization of these rights.

(3) No one may be refused emergency medical treatment.”
Section 32 (The right of access to information)

(1) Everyone has the right of access to-

(b) any information that is held by another person and that
/s required for the exercise or profection of any rights.

Section 33 (The right to just administrative action)

39



8.17.6.

(1) Everyone has the right to administrative action that Is
lawfu, reasonable and procedurally fair.

(2) Everyone whose rights have been adversely affected by
administrative action has the right to be given written
reasons.

(3) National legistation must be enacted to give effect to
these rights, and must-

(3} provide for the review of administrative action By a court
or, where appropriate, an Independent and impartial
tribunal;

(B) impose a duty on the state to give effect to the rights in
subsections (1) and (2); and

(c) promote an efficient administration.”

Section 35(2) (The rights of detaired persons)

Y2} Everyone who is detained, including every sentenced
prisoner, has the right-

(a) to be informed promptly of the reason for being
detained;

(b) to choose, and to consult with, a legal practitioner, and
to be informed of this right promptly;

(c) to have a legal practitioner assigned to the detained
person by the state and at state expense, if substantial
injustice would otherwise resuff, and to be informed of this
right promptly;

(d) to challenge the lawfuiness of the detention in person
before a court and, Iif the detention is unlawful, to be

refeased;
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(e) to condijtions of detention that are consistent with human
dignity, including at least exercise and the provision, at state
expense, of adequate accommodation, nutrition, reading
material and medical treatment; and

(1) to communicate with, and be visited by, that person’s-

(1) spouse or partner;

(7f) next of kin;

(i) chosen religious counselior; and

(iv) chosen medical practitioner.”

8.17.7. Section 36(1) (The Limitation Clause)

"The rights in the Bill of Rights may be limited only in terms
of law of general application to the extent that the limitation
is reasonable and justifiable in an open and democratic
society based on human dignity, equalily and freedom,
taking fnfo account alf refevant factors, including-

(a) the nature of the right;

(b) the importarnice of the purpose of the limitation;

(<) the nature and extent of the limitation;

(d) the relation between the limiftation and its purpose; and
(e) less restrictive means to achieve the purpose.”

n ooy ol vy ot Towie T f e e Fol il B I #ey = F s .‘4-,....67 i F
undamental rights proviged for in the Bill of Rights™ may be

iimiled either in terms of the provisions of section 36 of the Constitution

or where a limitation is created internally by the wording of the right itself.

57 Chapter 2 of the Canstitution.
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8.18.

8.19.

The rights contained in section 27 of the Constitution have such internal
limitations as is evidenced by the use of the word “progressive”.

8.17.8. Section 41 (The principles of co-operative government and

intergovernmental relations)

(1) All spheres of government and all organs of state within

each sphere must-

(h) co-operate with one another in mutual trust and good
faith by-

(i} fostering friendly relations;

(7)) assisting and supporting one another;

(i) informing one another of, and consulting one another
on, matters of common interest;

(iv) co-ordinating their actions and legisiation with one
another,

(v) adhering to agreed procedures; and

(vi} avoiding legal proceedings against one another.”

The Nationzl Heaith 2qt® (NiA) provides a framework for a structured
uniform health system within South Africa and for matters connected therewith.
Saction 5 of the MIA& provides that no person may be denied emergancy
madical trestment, This means that irrespective of nationality, all persons are

entitled to emergency medical treatment.

The Tmmigration AZi® (LA} provides for the reguiation of admission of
persons to, the residence of persons in, and the departure of persons from South

8 Act No. 61 of 2003.
% Act No, 13 of 2002,
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Africa; and for matters connected therewith. Seckien 3% of the 1A provides for
the deportation of any “illegal foreigner.” “illagal Fforaipnar” is defined in

section 1 as “a forzigner whc is in the Rapublic in confravantion o
the 1A,
8.19.1. The decision to arrest, detain or deport an “illegal foreigner,” as

defined, is an administrative one and as such, means that there is
no requirement for the issuance of a warrant.”® The IA does
however provide procedural and substantive protections to the
detainee in sectinn 34(1), including that the detainee;

“a) shall be notified in writing of the decision to deport

him or hier and of his or her right to appeal such decision

in terms of this Act:

b) may at any time request any officer attending to him

or_her that his _or her detention for the purpose of

deportation be confirmed by warrant of a court. which,_if
not {ssued within 48 howrs of such request. shall cause
the immediate release of such foreigner;

c) shall be informed upon arrest or_ immediately
thereafter of the rights set out in the preceding two

paragraphs, when possible, practicable and available in a
language that he or she understands;

d) may_not _be held in detention for longer than 30

calendar days without a warrant of a court which on

good _and _reasonable grounds _may _extend such

" See section 34 of the JA.
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detention for_an_adequate _perfod ngt exceeding 90

calendar days,” and
e) shall_be held in_detention in compliance _with

minimum prescribed_standards protecting his or her

dignity and relevant human rights.”{own emphasis)

8.19.2. Section 34(2) of the TA further provides that:

“2) The detention of a person fn_terms of _this Act

elsewhere than on a ship and for_purposes other than
his or her deportation shall not exceed 48 hours from his

or her arrest or the time at which such person was taken
into custody for examination or other purposes, provided
that if such period expires on a non-court day it shall be
extended to four p.m. of the first following court day.”

(own emphasis)

8.19.3. The Minister of Home Affairs, in terms of the provisions of
=aciian 7 of the LA and after consultation with the Immigration

Advisory Board, developed the Immligraticn Ragulsiicns, 2005.

regulation 32 provides as follows:

“An immigration officer or pofice officer shall take the
following steps in order to_verify the identify and staius
of the person contemplated in section 41(1 ) of the Act:
a) Access relevant documents that may be readily
available in this regard, or

T The court in Arse v Minister of Home Affairs 2012 (4) SA 544 (SCA) heid that "the maximur periog of
detention permitted under s 34(1)(d) is 120 days, i.e. an initial period of 30 days, followed by an
extended period or periods not exceeding 90 days.”
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8.18.4.

8.19.4.1.

8.19.4.1.1.

8.19.4.1.2.

8.19.4.1.3.

8.19.4.2,

8.19.4.3,

8.19.4.4,

b) contact relatives or other persons who could prove

such identity and status; and

¢) access departmental records in this regard,” (own
emphasis)

Annexura B of the Regulations to the IA sets out the
Minimum Standards ef Detention. These include that:

Every detainee:

Shall be provided accommodation with adequate space, lighting,
ventilation, sanitary installations and genearal heslth conditions
and access te basic health faciiities (Section 1(a));

Shall be provided with a bed, mattress and at least one blanket
(Section 1(b));

Shall be provided with an adequate balanced diet (Section 2(a)).
Special provision is to be made for detainees with special dietary
requirements related to a physical condition (Section 2(b)).

Food should be sarved at Intervals of not lass than four and 3
half hours, barring the period between the evening meal and
breakfast, which shall not exceed 14 (fourteen) hours
{Section 2(d)).

“he Department shall provide the maang for every detainee to
keap his or her person, clothing, bedding 2nd reom clean

and tidy (Section 3).

The above standards regulate immigration detentions and places boundaries on

the actions of the detaining officials beyond which such action becomes

impermissable. Thus, while decisions relating to the detention and deportation of

“illegal foreigners,” as defined, are admiristrative in nature, the abovementioned

legal provisions accord detainees a range of rights meant to protect their liberty

and dignity.

45



8.20. The Refugass Ack? is the domestic legislation giving effect, within South
Africa, to the relevant international legal instruments, principles and standards
relating to refugees and asylum-seekers and providing for matters connected
therewith. Seciion 2 of the Rafugees Ach gives effect to the international

principle of non-refoulement, and provides as follows:

“2) Notwithstanding any provision of this Act or any other law
to the contrary, no_person may be refused enlry inlo the
Republic, expelled, extradited or retumed to any other couplry
or be subject to any simitar measure, If as a result of such
refusal, expulsion, extradition, return_or other measure. such
person is compelled to return to or remain in a country where-

(a; he_or she may be subjected to persecution on account of

his or ber race. religion, nationality. political opinfon__or

membership of a particular social group; of

(b) his_or_ her life, physical safety _or freedom would be
threatened on_account of external agaression, occupation,
foreign _domination_or other events seriously _disturbing or
disrupting public_order_in_either part_or the whole of that

country. “(own emphasis)

8.21. The Fromoiion of Access to Information Ach PATA)Y is a legislative

measure enacted to enable full protection of @il rights, through the

grotaciion of the right of accass L2 informetion, Although the Act

specificaliy makes provision for the process of requesting information, the

-
e

preamble of the Act provides more generally for the fostaring of & culture

72 Act No. 30 of 1998.
45



aiianG sellie and ardvsts hadl T ik bip e bl ia ehvariries B
among sublic and private bodles of sutomatic Information sharing o

H il T . a s
oive effact Lo this right.

Matlonal Jurisnrudence

8.22. In leze v Minisier of Correctional Services”” the Constitutional Court
considered the conditions of detention that led to Mr Lee, a detainee, contracting
TB. The Court quoted the Supreme Court of Appeal (SCA) in Minister of

Cotrectiona! Services v Lee”™

"..a avilised and human society demands that when the state
takes away the autonomy of an individual by imprisonment it
must assume the obfigation... inherent in the right .. to

a

N ey ) wfpon o m PR J— W -
conditions of detention fat are consisiani witi U6

The Court in that decision described “poorly ventilated and overcrowded
environments” as the “ideal conditions for transmission” of TB, indicating that
detention even in terms of the Correctional Services Act must meet certain basic
standards in so far as health is concerned.”®

8.23. The SCA in Arse v Ministsr of Hoine Afiaiis™ held as follows:
An illegal forelgner’ may in terms of this paragraph

[section 34(1)(d) of the IA] not be detained for a period
longer than 30 calendar days ‘without a warrant of a Court

7 2013 (2) SA 144 (CC).
2012 (3) SA 617 (SCA).
% Ibid at paragraph 65,
78 Ibid at paragraph 8,
772012 (4) SA 544 (SCA).
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which on good and reasonable grounds may extend such
detention for an adequate period not exceeding 90 calendar
days’ The respondents were not able to produce such a
warrant justifying the appellant’s continued detention. It
seems to me that the maximum period of detention permitted

under s 34(1)(d) is_120 days, fe an initial period of 30 days,
followed by an extended period or periods not exceeding 90

days.” (own emphasis)

rr o P L | 12l
ey National Pglicies

8.24. The Mational Sltrateg
sets out the country’s comprehensive strategy in relation to HIV and TB. The
following key provisions in the NSP are of particular importance in the matter

- LTy =TTe mnd TR SA17-301& 7
¢ Plan on HIV, STIs and T8, 2012-2016 (NSP),

under consideration:
8.24.1. Paragrzph 2.5, defines “key populations” as:

" those most likely to be exposed to, or to

transmit. HIV _and/or T8. As a result, their
engagement Js critical to a successful HIV and

78 response. Key populations include those who
lack access to services, and for whom the risk of
HIV infection and TB infection is also driven by
inadequate protection of human rights, and by
prejudice™ (own emphasis)

2 Online available at
hetp:/f aylacassim.co.za/pdf/ Nalional%20Strategic%20Pian%200n%20H1V, %205T1s%20and%20TB.pdf.

‘% Ibid at page 25.
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8.24.2.

8.24.3.

It goes on to specifically identify “migrant populations” as a key
population for the purposes of the strategy.®

The NSP provides further, with regard to “actions that will mitigate
the impact of the epidemic,”® as follows:

"RECOMMENDED ACTION ON BEHAVIOURAL
AND SOCIAL DETERMINANTS

Condormn _use — Increase  consistent use.

especially among_key populations, including

those involved in sex work, %

Sub~Objective 2.1 with regard to voluntary counselling and

testing provides as follows:

"Maxirmising opportunities to ensure everyone in
South Africa tests voluntarily for HIV and is
screened for 1B at fleast annuafly, and is
subsequently enrolled in relevant wellness and
treatment, care and support programmes.

Universal access fo HIV counselling and testing

and_TB__screening, _as_an_entry point for

diagnosis and HIV and T8 treatment, care and
support s a key intervention required to achisve
the goals of the NSP. Special attention will be

required fo ensure that pegple from key

*0 1hid at page 26.
8- 1hid at page 22.
¥ Ibid at page 23.
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populations know their HIV and T8 status. This

is to ensure early access to treatment and to

reduce transmission...

The full package of screening, to be avaiable in

all_clinical_settings. will_include: HCT” 1B

symptomatic screening. linked to TB testing for

those with _symptoms; as welf as screening for
diabetes, blood pressure, anaemia, mental
ilness and alcohol abuse, with_referral o

psychological __and _social __support. STI

management [s an Iimportant entry point for
HCT. Screening for acute STIs in certain
situations (e.g. urethral discharge in men) and
enhancing the uptake of HIV testing will improve

case detection. ®* (own emphasis)

8.24.4. Toterventian 2.1.2 specifically makes provision for implementing
targeted programmes of HIV, STI and TB screening and support
for key populations and provides as foliows:

“The KYEY report provides good evidence for
special attention to be given to populations at
risk for HIV infection that require specific efforts
to screen, diagnose and provide lrealment

services. This includes:

“3 HCT Is the abbreviadon for the term HIV Counselling and Testing.
8 Thid at page 40.
15 The Know Your Epidamic (XYE) Report is a situation analysis of TB in the country.
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Correctional and detention facilities: These
facilities have high rates of TB and high rates of
HIV. The Department of Correctional Services

must ensure the provision _of appropriate

prevention and treatment services, including
HIV, STT and TB screening, prompt treatment of

all inmates and correctional services staff,
ensuring a_continyum of care through proper
referrals, and the enforcement of laws and

policies to prevent sexual violence in prison
settings, including the use of newly developed
screening guidelines to identify inmates who are

vuinerable to sexual violence. " (own emphasis)

8.25. South Africa has not implemented any standardised treatment protocols around
deportation. However, the Southern African HIV Clinicians Society, in association
with other organisations, has developed guide!ineé on HIV / AIDS and TB
services in prisons that are relevant for immigration detention settings.¥ The
guidelines include nhealth screening upon admission to the facility (assessing
medication requirements, checking for medication or medical records, and
determining future medication needs), and taking the necessary steps to ensure
continuity of treatment with respect to chronic medication, particularly
HIV and TB treatment. Further, detention facilities should regularly provide TB
and HIV tests and those infected with T8 should be held in a separate area with
adequate ventilation and sunlight or uliraviolel germicidal light.

8 NSP above at pages 47 - 48,
¥ Bulhulia et al. (2008). Guidefines for the Prevention and Treatment of HIV in Arrested, Detained and
Sentenced Persons. Southern African Journal of HIV Medicine.
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9.1

9.2.

ANMALYSIS AMD FINDIRGS

The Commission is guided in its consideration of the measures which must be
put in place to protect the rights of persons detained as itlegal non-nationals by
the existing broad international framework and the Constitutional principles, In
addition the Commission is mindful of the need to ensure that in strengthening
protections for detained persons, negative impact on the administration of such
facilities are not unfair and unduly burdensome on the state. However, negative
administrative impacts are not a'ways automatically permissible justifications for

violations of basic rights.

The Commission notes that international best practice provides a valuable point
of reference but is not a conclusive means through which to determine best
practise in the South African context. Comparative practice remains an exercise

which Tn its broadest, mest positive sense, Is informed by international

indend the political and socio-economic considerations prevalent in
that periicular state. In the circumstances, comparative models with best
practice that is consonant with the South African Corstitution are perhaps more
readily adapted and adopted for integration in South Africa. There remains
however a duty on the state to be vigiilant and to take special precautions to
avoid a duplication of certain manifest deficiencies into the South African
context. The South African model must first and foramost always be
benchmarked sgainst the spirit and letier of the South A
onstitution. In this regard, our model must, at a minimum, place a premium
on dignity, recognition of the humanity of peopie, fair administrative practice and
the strongest possibla commitment Lo the rea. lisation of basic right

such as access to quality health care.
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9.3. Llindela is a temporary holding facility for illegal non-nationals pending
deportation. The Commission notes in this regard the unique difficulties in
monitoring deportation detentions, as is succinctly captured by Justice Cameron.
Specifically, the fact that (he shorl term rmalure of such datentions
“makels] defzinecs vilnzrabiz io abuse fsince iex vwill soon lzave atizl

-
L A

(&

w4l ot Ge able o Lesti3)” bBul alse becausa this means that ther

“nio fong-term insiituiionai or socizl disinceniivals] against fabricating
coinplainie” These challenges have been noted elsewhere, internationally.®
The Commission further notes the limitations of this investigation in that not all

possible health related issues were canvassed.”

9.4. Since 1996, Lindela has served as the country’s only designated facility for the
detention of lilegal non-nationals for the purposes of deportation. Located
approximately 40 (forty) kilometres outside of Johannesburg, the facility falls
under the first Respondent’s mandate to enforce the IA. It has the capacity to
hold 40C0 (four thousand) detainees.

%8 Justice Cameron’s Lindela Report page 3.
% Justice Cameron quoting Mary Bosworth, "Subjectivity and identity in detention: Punishment and
society in a global age”, Theoretical Criminalogy 16{2) 123-140 {2012) at 124 notes that “Because of
their papulation and their institutional make-up, removai centres defy simple taxonomy”, Referring to the
United Kingdom, she says ~
“Ostensibly a destination for people en route to an airport, they increasingly house women and men for
upwards of six months, Though deportation and the detention that precedes it are matters of
administrative law, foreign offenders are row routinely given deportation orders by judges and
magistrates as part of their criminal sentence, Detention centres likewise pose multiple methodological
demands. Most fundamentally, it Is extremely difficult to gain research access to such piaces as
governments have refused to allow rigorous academic study of these institutions or those who stay or
work in them. Many detainees speak only limited English. They hale from countries with an array of
cultural, religious and traditonat norms and practices that may be difficult for researchers to understand.
Some are held overnight, others for several years; it is not always clear how to capture the range of
experiences under these circumstances,”
 For example the altegations, disputed by officials of the first Respondent, that female detainees wers
physically “inspected” prior beirg provided with sanitary towels, and further that only two sanitary towels
were provided per detainee per month, were not tested by the Commission in this investigation. Similarly
issues relating to spedial needs of persons with disabilities, and issues relating to dental health, etcetera
were not tested in this study.

% Justice Cameron’s Lindela Report, page 4.
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9.5. The third Respondent’s website states that the first Respondent remains Yegally
and administratively responsible for all matters pertaining to the apprehension,
holding, processing, repatriation and release of illegal aliens at the Lindela

repatriation centre.® Although it has contracted out specific duties to the third

Respondent, the first Respondent retains ultimate responsibility for Lindela, and

remains accountable together with the second Respondent, for the conditions at

Lindela, including the legislated provision of basic healthcare.

9.5.1.

9.5.1.1.
9.5.1.2.

9.5.2.

9.5.3.

In terms of the provisions of the IA, Lindela is only authorised to
detain “illega! foreigners” as defined. The IA specifically provides
for the identification of someone as an “illegal foreigner.” Two
elements of this process are central;

The categorisation must be done by an immigration officer; and
The categorisation must take place within 48 (forty eight) hours of
the initial detention.

Lindela’s legal status as a hoiding facility for illegal non-nationals
means that this process must take place prior to the detention at
Lindela.

The Chief Director of the Immigration Inspectorate has confirmed
that only those individuals whose status as “illegal foreigners” has
been confirmed are detained at Lindela.¥ He explained that
immigration status is confirmed at the screening section of the
facility upon arrival; individuals with a legal status that authorises
their entry into and presence in South Africa are not admitted to
Lindela for detention.”® However, the third Respondent on its

website characterises detainees held at Lindela as individuals

% http://www,bosasagroup.com/content/1361/1275/lindela-repatriation-centre.
% Chief Director: Inspectorate, Mr Modiri Matthews, cited in Justice Cameron’s Lindela Report, footnote

16 on page 5.
™ Thid.
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“awaiting determination of their legal status in South Africa.”®® The

status of detainees inside Lindela thus remains unclear.

9.6. WITH REGARD TO ALLEGATIONS RELATED TO MOMITORING AND

CVYERSIGHT:

9.6.1.

3.6.2.

9.6.3.

9.6.4.

An important basis of the complaint by the first Complainant was
that civil society organisations are refused access to Lindela for the
purposes of monitoring health related issues at Lindela.*®

There do not appear o he widaly accassible wrilken nolt

recortle to this effect. It does appear however, from discussion
with the Manager as well as information provided by certain civil
society organisations that accass is permitted in the instances
where tha civil society crgenisation provides legal sarvices
to detainees, or where requests for access have been approved in
writing.

Access by any civil society organisation not directly invoived in
assisting detainees with legal representation therefore appears to
rest largely on the exercise of the Chief Director and / or the
Minister’s discretion.

Allegations by the first Respondent that civil society organisations
directly involved in assisting detainees with legal representation are
given “walk-in access,” is also inconsistent with information

provided by the third Complainant regarding its experience in this

%5 hitp://www.bosasagroup.com/content/ 1361/ 1275/lindela-repatriation-centre.
% Granting access to civil society to relevant gavernment facilities is an integral requirement in adhering
to international humar: rights imperatives, see paragraph 8.10 above.
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regard.” The Commission records that despite requests for
information from the first Respondent, same has not been
provided.

9.6.5. In contrast, Jusiica Cameron's Lindela Report ecl Linae

cificizls  Indicated that <ivil sodety organisations

applications for access to Lindela would he assessad and
would he apnroved whare this was appropriate,®
9.6.6. It was noted earlier in this report that insofar as access by civil

society organisations which provide legal representation are
concerned, access s subject 1o @ 48 hour prior notification to
third Respondent before contact based engagement with the
respective detainee can be made. Justice Mosznaks exprassed
concern over this condition effectively limiting access. He
stated that, “the need to arrange a visit 48 hours in advance seems
completely unnecessary especially considering the constraints in
- such cases. Nothing in the IA alfows for such a denial of access to
legal representation and it is essential that persons deprived of
liberty be given access to legal assistance without unnecessary
hindrance.”™
9.6.7. The approach by first and third Respondents with regard to civil
society organisations’ access to Lindela is therefore inconsistent in
respect of those civil society organisations providing legal
assistance and those providing other forms of assistance or
undertaking monitoring activities.
5.6.8. While the Commission notes that, when assisting the Commission
in its investigation, civil society organisations were not denied

access, this may be attributed to the fact that the delegation was

%! See paragraphs 7.7.2.1 and 7.8.1 above.
98 Jstice Cameron’s Lindela Report at page 14.
“ The Maseneke raport, at Page 9.
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9.7.

being led by the Commission. Access to Lindela by the Commission
has however been endorsed by the Courts and indeed has been
respected by the first Respondent,1®

WITH REGARD TO THE ALLEGATIONS RELATED TO LMFORMING DETATNEES
CF THEIR RIGHTS AND THE DETENTION OF DETAINEES FOR PERICDS

IN ACCESS OF LEGISLATED DETENTION TIME-PERIODS:

9.7.1. Survey results indicated that respondents to the questionnaires
were generally unaware of their rights.’® These results are
inconsistent with the explanation provided by Mr Job Jackson.l%?
The Commission finds it fair to infer, on the basis of the
overwhelming  responses  from  respondents  indicating
uncorroborated and similar responses with respect to notification of
rights, that the respondents may have not adequately provided
such information to detainees. In this respect the right of access to
information and right to just administrative action as well as the
specific rights of detainees, as contained in sections 35(2) of the
Constitution are potentially being adversely impacted,

9.7.2. Insofar as the survey resuits indicate that detainees have been held

g for periods in excess of 120 (one hundred and twenty) days, and
insofar as this is supported by objective data contained in the fists

provided by the third Respondent 13 the Commission finds that
such detentions are extra-lagal and amount to a violation
of the right to freedom and securily of such nersons, The

* This oversight and right of access to Lindela was exprassly agreed to between the Respondent and the
Commission in the unreported matter of the South African Human Rights Commission and Forty Others / Minister
of Home Affairs and Dyambu {Pty) Limited T/A The Lindela Repatriation Centve Int the WLD, Case Number
1999/28367.

01 sea paragraphs 7.5.3 and 7.5.4 above.

W2 gaa paragraph 7.7.2.5 above.

*¥¥ 5ze paragraph 6.1.5 above,
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9.8. WITH REGARD TO THE ALLEGATIONS RELATED TO HEALTH CARE:

9.8.1.

9.8.2.

The law regarding the content of the state obligation to provide
health care is not exhaustive. Legislative provisions guarantees
immigration detainees access to basic health facilities'® and to
medical treatment,!?” but there are no official definitions of the
terms ‘basic health care,’ ‘primary health care services,” or ‘basic
health facilities.” This complicates efforts to determine precisely
what levels of care should be provided in detention facilities. The
Commission is therefore guided in its analysis of these ailegations
by the Constitutional principles, the existing broad international
framework and the second Respordent’s NSP.'®

The NSP sets out the country’s comprehensive strategy in relation
to HIV and TB and identifies migrant populations as a “key

" Gae paragraph 8.23 above.

195 1hid footnote 80, Page 10,

%5 peguiation 1(a) of the IA.

107 saction 35(2) of the Constitution.
19 Gee paragraph 8.24 above.
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9.8.3.

9.8.4.

9.8.5.

2.8.6.

9.8.6.1.
9.8.6.2.
9.8.6.3.
9.8.6.4.
9.8.6.5.
5.8.6.6.

9.8.7.

5.8.7.1.

9.8.7.2,

Z-}
=
»
(o
Q
o

population for the HIV ard TB response,” wry¢
“zomprehensive packees of services.”
With respect to detention, the NSP states that detention facilities
must targat specific efferts to screen, diagnese and provida
tresunent services to deiziness, It also htghitghts the need for
“a continutm of care for migrant populations, both between rural
and urban areas and provinces within South Africa, and between
countries in the region.”

The NSP further specifically provides for the “full package of
screening” to include referral for psychological care.

The NSP’s recornmended action with regard to the mitigation of the
HIV epidemic includes infer afia “increased and consiztent”
condom use among key populations.

Insofar the Commission’s inspection indicated that there is:

a lack of condom dispensers at Lindela;

a lack of psychological care;

a lack of proactive VCT;

a lack of ventilation and natural light in the clinic’s isolation unit;

no tetanus vaccine in the clinic’s fridge;

prolonged period of detention; and

Insofar as the survey results indicate that:

A lack of lack of measures o ensure continuity of treatment,
with respect to chraonie medication, particularly with regard to
T8 and HIV treatment; and

That the lime-intarval belween the serving of the evening
meal and breakfast does not comply with the time-periods
prescribed in the Regulations to the IA.
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10. RECOMMENDATIONS

Based on the findings set out above, the Commission recommends:

10.1. WITH REGARD TO THE FINDINGS RELATED TO MONITORING AMD

QVERSIGHT:

Noting the need for monitoring’ and oversight, the Commission considered
whether this responsibility should reside with it, as an institution specifically
established by Chapter 9 of the Constitution to support constitutional democracy,

and the monitoring of human rights.

1t is clear from the provisions of sections 184(1)(c) and (3) that the Commission
has a constitutional duty to monitor the. observance and imnyiementation of
human rights in South Africa. Section 184(3) specifically provides that the
Commission must require relevant state organs o provide it annuaily with
information on measures taken towards the realisation of inter alia, the right to
health care. It is thus clear, from the provisions of the Constitution as well as the
provisions of section 7(2) of the HRCA, that state orgens have &
constitutional znd statutory abligation to support tha Commissicn In

: performance of its duties and specifically, its monitoring duty. The
Constitution however, does not specify what the Commission’s constitutional

duty to monitor entails.

18 ac contained in both sections 27 and 35(2)(e) of the Constitution.
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The relevant provisions of the Constitution read together with the HRCA confer a
Lroad monilosing Tunction o the Conunlssicn, encompassing a monitoring
duty in relation to practically all the rights in the Bill of Rights. The Commission’s
maonitoring function is therefore a function aimed at assessing compliance at a
Lroader systemic fevel rather than at assessing matters on a case-by-case or
on an interventionist basis. The Commission therefore, in the formulation of
specific monitoring interventions, bearing in mind this broad-level function as
well the capacity constraints of the Commission, formulates interventions that
will target broader systemic issues rather than monitoring the everyday functions
of Respondents. The monitoring mandate of the Commission depends on the
accuracy -of reports obtained from the government departments. This
rly in the contaxt of places of

detenticn such as Lindela, requires lndependent monitosing, to be

While the Commission’s broad oversight remains unfettered,’*® as described

above, it is submitted that the flrst Respondant has the I::.,,: slative

"rr’ ment to the upholding of human rights. More significantly such
monitoring will resuit in enhanced outcomes when coupled with

Independant syersighi. The first Respondent also bears the duty as an organ
of the state to comply with the Constitution, and statutory frameworks which
dictate the exercise of its power and delivery of its service. In this respect the
duty to routinely monitor compliance with regard to statutory and constitutional
duties imposed on officials therefore falls more appropriately and necessarily on

" The South African Human Rights Commission and Forty Others/ the Minister of Home Affairs and Dyambu (Pty)
Limited T/A The Lindela Repatriation Centre in the WLD, Case Number 1999/28367
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the first Respondent. Such monitoring by the Respondent however, will
significantly be enhanced with independent monitoring in place.
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10.1.1. The first Respondent implement measures to ensure the human
rights defenders are able to advance the protection of human
rights.!™! In this respect the first Respondent is to, within bW (2)
moaths of tha datae of recaint of the Commission’s raport,
consultation with civil society organisations and other relevant
stakeholders, review existing protocols for access to Lindela by civil
society organisations and deveiop objective criteria and protocols
to regulate access to Lindela by civil society organisations. Such
criteria and protocols are to be provided to the Commission within
three {3) waeals of {inalisadon. The criteria and protocols
referred to above shall:

10.1.1.%. Make specific provisions for a “good cause” requirement, requiring
civil society organisations to provide substantive grounds for the
need for access in applications therefore;

10.1.1.2, provide clear timelines for response to access requests which
should not be in excess of 24 (twenty four) hours;

10.1.1.3. permit for delays in approval on the basis of agreed extensions in
time for consideration and approva! between the parties; and

10.1.1.4. Should include processes for requests for urgent access including
requests by nongovernmental medical specialists;

10.1.1.5. Be made publically avaifable and accessible, specifically at Lindela;

12t gee paragraph 0 above.
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10.1.1.6.

10.1.2.

10.1.3.

10.1.4.

10.1.4.1.

10.1.4.2.

10.1.4.3.

10.1.4.4.

112 gae footnote 50 above.

Be communicated clearly to detainees and visibly displayed within
Lindela.

Detainees be provided the means through which to access such
civil society organisations from within Lindela.

The first Respondent implement and maintain a record system for
accurate record keeping of the number and type of cjvil society
organisations provided access to Lindela,

The first Respondent consider options for an independent
monitoring mechanism**2 in consultation with a broad and inclusive
range of stakeholders. In this regard, the first Respondent is to
provide the Commission, within 3 (Uwree) meontihs of the date of
receipt of the Commission’s report, with a report on the viability,
process for and recommendations to relevant authorities, for the
implementation of such a mechanism to address this need. Such
report shali:

Outline the steps to be taken as well as timelines for
implementation of such a system;

Make provision for an accessible and safe manner for detainees
and staff to use the complaints mechanism;

Make further provision for strict compliance with admission
procedures and with legislated requirements for the extension of
periods of detention. The first Respondent is to consider whether
this should take the form of a duty on the relevant independent
body to automatically monitor periods of detention every 30 (thirty)
days;

Make provision for the submission of:
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10.1.4.4.1. Annual reports to the Commission for the purposes of its
monitoring function in terms of section 184(3) of the Constitution;
and

10.1.4.4.2. Quarterly reports to the Commission providing the names and
details of persons in detention, whose term of detention has
reached 20 (twenty) days and 100 (one hundred) days
respectively.

10.1.5. In this regard, the first Respondent is to engage with the
Commission within thres (3) menths of the date of receipt of
this report to develop a protocol around the Commission's
monitoring of the facility and in respect of the first Respondent’s
reporting as referred to in paragraphs 10.1.4.4.1 and 10.1.4.4.2
above.

10.1.6. The Commission has previously strongly recommended ratification
of the Optional Protocol to the Convention against Torture
(OPCAT), without reservations in respect of the National
preventative Mechanism (NMP).*¥ The Commission again
repeats this recommendation to the fifth Respondant. The
OPCAT specifically allows for independent monitoring of piaces of
detention, a measure which is strongly advocated by the
Commission in this report and elsewhere,

10.1.7. The Commission further recommends that the fifth Respondent
consider signing and ratifying the International Convention on
the Proteciion of the Rights of All Migrant Worlers and
shalr Familles, to strengthen South Africa’s commitment to
insuring adequate protection of the rights of citizens and non-

nationals alike.

U3 gntine available at http://www.sahrc.org.za/home/index.php?ipkMenul D=16&iprArticlelD=34.
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10.2. WITH REGARD TO THE FINDINGS RELATED TO INFORMING DETAIMEES OF

THEIR RIGHTS:

In accordance with the provisions of section 34 of the IA, the first Respondent

must ensure that existing legal requirements relating to informing detainees of

their rights are complied with.

Given the inconsistency in the information before the Commission in this respect,

the Commission recommends:

10.2:%

10.2.2

10.2.2.1

10.2.2.1.1
10.2.2.1.2

10.2.2.1.3

That the first Respondent, in the manner and form prescribed by
the IA and the Regulations thereto, within ona (1) menth of
receipt of this report, provide all detainees with written information,
to be made available in languages commonly used in Lindela as
weit as in English, relating to their rights.

In line with the constitutional mandate in relation to
intergovernmental co-operation, that the first Respondent engage
with the fourth Respondent to consider options for the
implementation of a system that will ensure:

Detainees are from the time of apprehension and detention by the
fourth Respondent and at every important juncture of the
deportation process infermed, in the manner and form prescribed
by the IA and the Regulations thereto, of their refevant rights as
provided for in the IA and that such a system is to specifically make
provision for writhan notification of the following:

The decision to deport and the right to appeal such decision;

The right to have legal representation and to have the detention for
the purpose of deportation confirmed by a Court; and

The right not to be held in detention for longer than 30 (thirty)
caiendar days without a warrant issued by a Court.
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10.3.

10.2.1.2.

10.2.1.3.

The first and fourth Respondents are to issue a joint report to the
Commission within three {3) monihs from date of receipt of this
report regarding the steps to be taken by the departments to
implement such a system, and the timelines for implementation of
the system;

A special report tabling details of detainees in detention in excess
of 120 (one hundred and twenty) days at Lindela and the date of
their expected release is to be provided to the Commission within

. =

43 (forty eight) hours of receipt hereof,

WITH REGARD TO THE FINDINGS RELATED TO HEALTH CARE:

The Commission recommends as follows:

10.3.1.

10.3.2.

10.3.2.1.

10.3.2.2.

10.3.2.3.
10.3.2.4,

10.3.2.5.

That the first Respordent unaertake a fuil indepencent audit of the
existing conditions and practice. impacting on the right of detairees
to access health care.

That the first Respondent, within 3 (thrae] maonths from date of
receipt of this repor, provide the Commission with a
comprehensive report outlinirg:

The chalienges it has identified;

The steps it will take to remedy such barriers to the realisation of
the right to health care;

The timelines within which it will do so;

Timelines within which the needs of persons already in aetention at
the time of this report will be addressed; and

Steps that will be taken to ensure that the rules and guidelines are
also made applicable to the fourth Respondent and any other
authority responsible for the arrest or detention of foreign nationals

for the purposes of deportation.
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10.3.3.

10.3.3.1,
10.3.3.2.

10.3.3.3.

10.3.3.4.
10.3.3.5.

10.33.

10.3.4.1.

10.3.4.2.
10.3.4.3.

10.3.4.4.

10.3.4.5.

10.3.4.6.
10.3.4.7.
10.3.4.8.

In this regard, the Commission requests that the following areas of
concern be specifically addressed:
Th

12 fack of availability of condoms;

-y T " -] H Towoea D 14 o v Bl e Tym i 'O
Tha lack of guidelines for hazitll screening at the point o

The lack of guldelines to 2nsure continuity of treatment
with respaect to chranic mel:.lfc:{n.tia:“, particularly with regard

The lack of measures to ensura a continuum of care afier

In this regard, the first and second Respondents are to:

Take into account the guidelines developed by the second
Respondent and by the Southern African HIV Clinicians Society;
Consider the development of a cross-border referral system;
Consider a system for the provision of refarral latters and buffer
on for detainees on chronic

- 1) P! > o, ix- - i l_. s
or rial stocks of medicat

=

medication;
Consider partnering with civil society organisations to ensure

provision of information at detention centres and at cross-
bordar reception centres about where health facilities in
the destination country can be accessed.

Steps to ensure special provision for TB testing and for transfer of
infected persons to isolation areas, which receive adequate
ventilation and sunlight or ultraviolet germicidal light;

The lack of psychological care;
e

The unavaila
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and breakd
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ifast not complying with the time-periods prescribed in

the Regulations to the 1A; and

10.3.4.10. A possible lack of appropriate and comprehensive training for all

relevant staff.

11. APPEAL

You have the right to lodge an appeal against this decision. Should you wish to lodge

2ch ar appeal, you are hereby advised that you must do so in writing witnin 45 days

of the date of receipt of this finding, by writing to:

Houghton

204l

SIGNED AT Q%W,,‘;)@fue; ON THIS THE

bdy M. L. Mushwana
Chairparson

South African Human Rights Cemmission

let par oF
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