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SOUTH AFRICAN HUMAN RIGHTS COMMISSION REPORT

File Ref No: F§/2011/0009

int the matter Detween;

Council for the Advancement of the SA Constitution Complainant
And
) South African Police s&wicg. . Respondent
REPORT
1. Introduction

1.1. This Riepoit contains findings of the South Afican Human Rights Commission
(“the Commission”, pursuant to Fn investigation undertaken by the SAHRC into
a complaint alleging the violation of the hiuman fights of a dtizen In the course
of a public protest.

1.2. The Council for the Agvancement of the South African Constitution (“the
Complainant®} alleges, in a nutshell, that members of the South African Police
Services ("the Respondent”) assauited andfor caused the death of an unarmed
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depengunts of the deceased dtiden (and any lurther enciliary reliel);

133 A Human Rights investigation, into possible violations of Chapter 1
of the Buli of Pights,

1.4, The Commission determined that the ﬁarameters of its interegt In this matter
was a very specific and rarrow One; i was strictly Himited to deciaring and
determining the nature, if any, of the human rights of parties that may
have béan violated in the course of this incident.

1.5, Accordingly, this report should not be construed as making any legal
conclusions on the criminal culpability or civil liability of the Respondents.
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The Comrmission and the ofher instifuhnps creatied wndoer Chapter 9 ot the
Constitution are gescribed  as  “sigte  instiutions  supporting  LOARKIIoN
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2.3 The Commission s specifically required to:

231 Promore respect for buman rights;

7.1.2  Promiote the protection, developrment and aitalmreent of humzn

rights; arnd
2,33 Monitar and assess the epservance of human rights in thi Republic.

o Aection Ll gl D SRS orsoesi s Ve Dnmiyas S0 B neheiioe s

. L DR JF SUR e d e g s e e e e
aen bl Tl SECEreARe OF Fema e sl o i sonir




FROM

Dt bt DB e Mgty R L an e tin, CTE e TR AR T e e
b Tkt o, CONENGL T AN Iy el g L disged v o

L B VI PF FEER TP SRR TR

3 Detailed background to the Complaint

3.1

3.2

il
i

O the 15 Apeli 2011, tne Commssion received & complaing fione the
Complainant against the Respordent in respéct of the latter’s conduct guring the
policng and crowd control of @ pubic protest by a group of community members

4

i Flkshurg 10 the Free State Province on the 13 Apn, 2011,

Thuz Complainant aleges that the éondu'ct bf the Respondent members amauited

i improper use of force against an unarmed and defonceless citizan.

Aceording to the Complalnant, membaers of the Respondent repeatedly ssauibed
the deceased, Andries Tatane, S0 unarmed comoeunity member dhiding 2
peacefut public protest; and that such assaut resuftied In the death of a ditizen af

e hands of the Respandent.
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4 Preliminary Assessment of Complaint
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S0 AL o ontoons of tne peEmessment, e Commisansy determinesd that (b
COMEHNTE ave dse 1
.20 a crimingl cause of actian that fell outsici the Uommission’s mandate, The
Cravinygsion referres s gspect of the complaint o the Independent Police
Investigative Directorate CIPIO'Y, & statutoey body entrusted with the duty to
invegtigate @ myriad of crminal offences cammitted by mermbers of the South
African Police Service including police: bratafity.

4.2.2 8 ovil causs of action in respect of @ Dependants Claim for damages for loss of
supmort and other anciiary relief. Tha Commission roferroed this aspedt to the
l.egal Ald Board of South Africa (LASA),
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5. Motivation for pursuing investigation
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5040 In o aost-democratic South Africa, the Commission nobedd rse i the mcidenes of
commumity protests withln the Republic due 10 pablic discantent with rmunicipal
service Oelivery:

513 A growing policy inclination of the Respondent in post-dermocratie South Africa

towards the use of force W maintar public Orcar.
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6. Methodology employed in the conduct of the investigation

13,1 Doeskh-lop Research

By " S T e g PR Bty ae e etk T ooy ]
Vleeoepapemtuganonn b b fogd uaroreden Wogel voncarst ren el

rarmicvork govoeraing e Bdb of Bghts o idardily the hoeman nghrs that were
aftected In the course of Ihe ingitdent ftjfriblained of: a5 well resenrch into
acaclsmdy iterature on hogt practices of policing, crowd ronagement gng the
maintenznce  of  public order in order  to determine the  paemeters

reaspnablenass of the Umitanons of these nights.
6.1.2 Interviews

The irvestigation team conducted infervews with 2 random number of imambery
of the Flksburg community o obiain aye-withess statements 10 verify the Taciual
Alegatons of the Complamant,

6.1.3 ﬁ.eview of Videns Footage
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7. Applicable Law

7.4 Constitutional Rights

Fl

71,2

TLE

The complalnt before the Commussien 5 that the auman rgits of the
profesting  public, ang in partioular those of the deceased,  ware
unrcasonably Hmitedt when the Respondent applied undue force on-
ynarmerd citizens in the course of a Dubiicl protest.

Section 1 14 ane of the most significant nghts, particidarly ' the context
of the present comyplaint; the right o have the inhevent dignity of
avaryone respected and protected s paramount. The right 1o dignity 15
also a hasis far a nomber of political rights and informs the interpretation
of aHl other fundamental riahts, ?

Sochon 13 of the Constitution provices thal, everyone has the right o
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poo b oot e L ornhingien it Sesen e right oo assemble,
demonstrate, peket and presgnt pefitions peascefidly and

unarvmedd,

'8 Domestic Legislation
(@) Regulation of Gatherings Act®

8.1 Dorng e vanous States of Ernergehcy i tha 19807 “egat” protest
matches waere often broken op viglently by the police who used toargas,
rubber bullets, water cannons and live ammurition to stop ctzens from

arotesting against the Apartheid regime.

W i order o Tnormaise” potitical sohvity 0 South Al in preparaton Tor the
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R].41I0 terms of secnon 1 oof this Act, Domanstiations moluls & chomentst o fy one o
mane persons, But net mare Aan 15 LErsans, for Or against aity POrsD, s

ACHN ar Sfre (o fake Jrion.

8.57The At only applies 1o a Qatharing” which is defined 25 “ary aSsembly, sencaurse
or procession of nore then 15 peesons i or o @niy P Tadd o ary other pueblic

ARE OF renses RO O partly opeut TG e air

8.65ection 3 of the Act provides for the submission of the notice of the proposed
qathering Lo an arganisalion or individua! seeking to hold & gathering.

[ ¥

S Gerten 3 of P Ak prosddes o the pnlding of o rmesting after The Submission of

reompchor 3 omeoe o hisegss tee condenb. b e notice an wab ey
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B0 The Act permits the use of foroe Toy orowd control where there arg apparentiy
‘manifost inbertions' to Kb o to seliously s pErsand, oF 10 destroy or
_,erluusly uarmagv property.? Howeuer such use of F(:ar:,c L t b Iwwﬁrdf‘y‘

moderate ard oropmm}na.e w tha. Circumstances.

{b) South African Police Service Act*?

Seetion 13(3) th) of this Act, prowdes that Where el whie perforrns ot official auly
i guthonsed By faw fp use force Re or she mdy wbe ol the L farce wiiell s

rORSONABE i e CinTmS eS|

fe} Criminal Procedure and Evidence Act 51 of 1977 as amended
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9 International Law

9.1 Umiversal Deciaration of Human Rights

A1 AFTICLY e asntlan Ul g SR ey sy Ly Rp s T I
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9.2 African Charter onp Human and People's Rights

G.2.0 Adinle G privvides that every dgieideg! shal Bave the right to Merly and
L7 the security of He person, No ong may be deprived of his freedom
exeapt For reasons and conditions previously Jaid down by law,

.22 Articie 11 provides that sveny mdividual shar have thae Hight 10 3ssemibie
ireely with others, The exercise of this right shall be subjed only 10
necessary r'@Stric;'imnﬁ provided for by law in particular those enacted i
the intersst of natiomal security, safely, health, ethics antl rigghts and

freadorns of others.
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10 Analysis of the Complaint

VT Frameswnrk tor legal amabysss
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g et s 0 Section 10, Section 11 Becnwon 17 and
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wgal frumuowork that define, tne acceptalie fimitations to the

‘enjoyment of entrenched canstitutional rights,

10,13 Section 35 of the Constitutinn recognises that fundamental rights
may be limited only in terms of iaw of general application to
the extent that the fimitation is reasonable and justifiable in
an open and democratic society based on humary dianity, equality
ana freedom, taking o account all ralovant factars including:

(&) The nature ol the righty

(B} The impartance of the purpose of the imiation;

fo} o The nature ard axtent of the Fmitation,
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peee g amenran s il e standard of proof on a balance

of probabilities,

10.2 Analysis of vislations of human rights

Each of the rights that the Commissian found 1o have been grme facie viclated are
anmiys&d hersunder, in taen, using the legatl framework for analysis set out in 30.1

abowe.

(a) Right to Dignity & Life!®
10.2.1. Bvery human being has an inherent: right to digniry and e,

Acenrding vo OF Regan 3

A A
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digaty, and sk.u:}c_lidl nGr he daproporiiondte (o the ruguirehants of kaw
anfarcement. During Hie public profest in Feksburg, &7 unamed protester
was assatitee in full viess of bystancers, The vigen fooi_‘é_r;,e, wWICh Wak
widely publicized®®, parently displayed ts fact. 1t wad apparent from this
footage  that the deceased could have been apprehonded oy the
Respendents without the need Y0 apply wathat Force.

10,241 was further clesr that the decsased was not atempting o fes
Accordingly, he was not @ suspect 1o warrant use of lethal force in werms of
secton 49(1) of the Chiminal Procedure Act ™ Even if the deceased had‘béen
obstructive 1o the Respondents i the Carrymg of their dmuﬂx‘-, it was upen Lo
the Respondents o ampHoy alternative means of apprebending of pr;herwisa
subciasg e For this reason, e Rszsr.is.md'r:'m‘:.k ol mob Rave been acting
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SUTROLIALC wOCIcty Dased cr Numan tharty, eauatity antd roedon, essied
for P e of wxcessive fore to liout the exeise of th rights of the

dircasnd o arolest in fermn of snctinn 170 the Consibetion.

{b) Freedam and secirity of the person®’

10.2.7 Section 1201 (0) requires the state o oratect individiais, both negatively by
refraiming  from  such mvasions isalf and  posiively by restraining  or
discatraging private individuals from suth trvasions.'® The state is required
o bake aoproptiate steps o reduce vislenca in public and private life.

10.2.8 As aforesaid, it carnot be found on the facts that the deceased postd any

thregt or denger {0 the poice of membaers of the sublic 35 he was unarmed,

g, e Cmsneranngons sees fot B o the Tacts o ceempedinng
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¢y Reght to peacefully assemble, demonstrate, fnoket and o present

. . L
petitions
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MHavrbaver Uns demonsttatons one peokels mnst dake nlode wethbey certan
procedural reguirements  outhied 11 the Requislion of  Gatherngs Act
CRGAN.T R -

10212 An unpublished report’' on protest actions stated the foilowing regarding

alleged nfractions on the right o asscmble and expression

“Fhwre W@ gqrowing perdepticn that mm‘;rfﬁrﬁffa.g; Pave usect the RGA, particlarly
sorfion 32 o dany JeOvists thawr base couf pgits. The RGA, excoiing fo 2Civiss,
i oumed by W pting giite to cpbanalse gonuing  grassiouls gofitiial acbions,
dakagitimize and discredit Cd society crganisations and sociel Ve IentE. Achivists
fikther caution tat the RGAS pf{ivi:;fpn:: aght sopn harmiess « but i essence
SUSD 3 SOUOUS LRSS B IS ooy - wihe anghl ook By able o comply froa
variety OF 1aasons, At the s Hme. Dasic gt of 3esociation, axpyressien Al
DESOMPN i 5-;;\;!0.1;5.{](' ard pifesnsely affoctod v e ct-m.*m&:;.-‘”(?r?uﬁ?.,":i."ﬂ.*?, Sl

srR GOPAER o shapht e ncrvstita long! ”
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concets ikl thea local  memepaity ang citedl Phen, ctesdption,

m.‘alamminisrréa:_ion ancd NEOTETT f thakt mEm grievences.

TGELS s unclear from our omveshigation whether the orgoamsers of the protest
compiec with provtaons of RGA whisn thoy ambarkad on this protest action.
Iy any event, this aspect is not materia! to the determination of the ssuas

for determination.

‘lf.‘}.‘z,iﬂ The fivst grotest i March 2011 wert without any significant unrgst a5
residents presenbad their memorandurs. The second protect, on the 130 April

2011, was also imtially commencesd withouwt onrest. Thereafter, enraged
supgorlers set fire to the library and the home affairs office " A storeroam at

the msucipa ufﬂcm was burnied to ahl:? graund, Police ysed walgs cannons,
Tubier burletq ;md taar qas to d:sperw the danu@mm croicd Mt~rc. wias

e memmcrul rmark rif the F’Phpn'u)n ribs by e nrtm“ s pukhe; Lr*hpmla,

pevmes o b iR Ry nnerd s bwrest i b o s ot the s ageadied,
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ard 1o present patitions as enshiiaed in the Constitution; and hat this was
done @ mannar that s wrireasonable Aand unjustifiable i an open angd’

democratic society Based on homan dignily, euabty and freedomn

11. Findings

11,1 Based onthe investigetion conductad by the Commission and the analysis of the

fonstitution, reports and the applicable law, the Convnission inds rhat:

11,41 Tha Respondent’s members scling In pursuance of their mandate in tarms of
serthon 206 of the Constitution neglected provisions of RGA by using Cxeessive
force resudting in the injury and/or death of ame protestor;

Ty oy T Respondents sy used foangees oF i that win digprprhnnate i
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1i.1.5 The Pespongent failed to ensuce that adeouate numbears of polae pfficers were

neployed to minimize or svoid destruction of public propory.

12, Recommendations

12.1 In terms ml; the ?-)L:maré Righis f.“é:rmmigsfoﬁ At the Commission is Entitled
ke recommengptinns 1o argens ef stote o off levels of gaverament whelt il COnsigETy
sucht @oion mrvlmuum for the arioption of progressive measwrcs for the prometion of

Srdomeniat fighes witiin e frameowark of the inw andd the Constittitian”

12.2The Commission recoremends atcordingly that: -
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comaruly PrGtests, Tho latter Reoiepoit o nealirey fuoarmehonite Ay Staniy

Fagharess i eocan aoverament that often lead 16 service delivery prolests, oac to IR
report o e Comnmsion o magningful 2Agsgement on sseh coneerns oo s 1

aver hese orests,

APPEAL

You have the right to todge an appeal against this deaision. Should you wish 1o
todge such an appeal, you are hereby advised that you must do se in wiling

withiry 36 days ot the date of receipt of this finding, by wriling o

The Chairpersan, Adv ML Mushwana
South African Human Rights Somuninsinn
Private 8ag KZ700

Heaughion, 2641
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